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IN THE SUPREME COURT OF THE
STATE OF IDAHO
NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

)
)
)
Plaintiff-Respondent,
)
)
-vs)
)
BRIAN K. KNIGHT and LISA M. KNIGHT,
)
husband and wife; MANUEL DOMINGUEZ
)
and MARIA DOMINGUEZ, husband and wife, )
)
Defendants-Appellants.
)
)
and
)
)
CHICAGO TITLE INSURANCE, etal.,
)
)
Defendant.
)
________________________________ )
)
NAMPA HIGHWAY DISTRICT NO. 1, a
)
body politic corporate of the State of Idaho,
)
)
Plaintiff-Respondent,
)
)
-vs)
)
QUICKEN LOANS INC., a Michigan
)
corporation;
)
)
Defendant-Appellant,
)
)
and
)
)
CHICAGO TITLE INSURANCE, etal.,
)
)
Defendant.
)

Supreme Court No. 47029-2019

Appeal from the Third Judicial District, Canyon County, Idaho.
HONORABLE GEORGE A. SOUTHWORTH, Presiding
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E DON COPPLE (ISB NO. 1085)
DAVISON, COPPLE, COPPLE & COPPLE
Attorneys at Law
Chase Capitol Plaza, Suite 600
199 N. Capitol Boulevard
PO Box 1583
Boise, Idaho 83701
Attorney for Defendants-Appellants
Kimbell D. Gourley/ISB #3578
JONES, WILLIAMS, FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 N. 9th Street, Suite 820
PO Box 1097
Boise, Idaho 83701
Attorney for Plaintiff-Respondent
Sheila R. Schwager, ISB No. 5059
Brent R. Wilson, ISB No. 8936
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
PO Box 1617
Boise, Idaho 83701-1617

Attorney for Defendant-Appellant

Wyatt Johnson, ISB:5858
ANGSTMAN JOHNSON
199 N. Capitol Blvd., Suite 200
Boise, Idaho 83702
Attorney for Defendant-Appellant
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV14-18-11322
Nampa Highway District No. 1
Plaintiff,
vs.
Brian Knight, Lisa Knight, Manuel Dominguez, Chicago
Title Insurance, Quicken Loans Inc., Mortgage Electronic
Registration Systems, Inc., Landamerica Transnation Title
n/k/a Transnation Title & Escrow, Inc., New Century
Mortgage Corporation, DOES 1 through 10,
Loandepot.com Llc, Maria Dominguez
Defendant.

§
§
§
§
§
§
§

Location:
Judicial Officer:
Filed on:
Appellate Case Number:

Canyon County District Court
Southworth, George A.
10/25/2018
47029-2019
47071-2019
47086-2019

CASE INFORMATION

Bonds
Transcript Bond
5/31/2019
Counts: 1

AA-All Initial District Court
Case Type: Filings (Not E, F, and Ht)

$200.00
Posted Cash

Case 05/10/2019 Appealed Case Status: Supreme Court Appeal

Transcript Bond
5/28/2019
Counts: 1

$200.00
Posted Cash

Transcript Bond
6/24/2019
5/13/2019
Counts: 1

$200.00
Exonerated
Posted Cash

CASE ASSIGNMENT

DATE

Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CV14-18-11322
Canyon County District Court
10/25/2018
Southworth, George A.

PARTY INFORMATION

Plaintiff

Nampa Highway District No. 1

Defendant

Chicago Title Insurance

Lead Attorneys
Gourley, Kimbell David
Retained
208-331-1170(W)

DOES 1 through 10
Dominguez, Manuel

Copple, E. Don
Retained
208-342-3658(W)

Dominguez, Maria

Copple, E. Don
Retained
208-342-3658(W)

Knight, Brian Keith

Copple, E. Don
Retained
208-342-3658(W)

Knight, Lisa M

Copple, E. Don
Retained
208-342-3658(W)
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY
Landamerica TransnationGtt~~~?t~.XJaii"o\6rJ1HJfscrow, Inc.
Loandepot.com Llc
Mortgage Electronic Registration Systems, Inc.

Schwager, Sheila Rae
Retained
208-344-6000(W)

New Century Mortgage Corporation
Johnson, Wyatt Benton
Retained
208-384-8588(W)

Quicken Loans Inc.

EVENTS & ORDERS OF THE COURT

DATE

10/25/2018
10/25/2018

INDEX

Initiating Document - District

1!j Complaint Filed
for Declaratory Judgment and to Quiet Title

10/25/2018
10/25/2018
10/25/2018

tj Summons Issued
&

Civil Case Information Sheet

Summons
Knight, Brian K
Unserved
Knight, Lisa M
Unserved
Dominguez, Manuel
Unserved
Chicago Title Insurance
Unserved
Quicken Loans Inc.
Served: 12/03/2018
Mortgage Electronic Registration Systems, Inc.
Unserved
Landamerica Transnation Title n/k/a Transnation Title & Escrow, Inc.
Unserved
New Century Mortgage Corporation
Unserved
DOES 1 through 10
Unserved

10/31/2018

t:I Notice
Lis Pendens- Recorded

11/14/2018

t!:1 Amended Complaint Filed
First Amended Complaint for Declaratory Relief

11/14/2018
11/14/2018

11/16/2018

'l!j Summons Issued
Summons
Loandepot.com Llc
Unserved
Dominguez, Maria
Served: 11/16/2018
~

Notice of Appearance
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV14-18-11322
(E. Don Copple for Brian Knight, Lisa Knight and Manuel Dominguez)

11/28/2018

1!j Acceptance of Service
11116/2018- Maria Served

11/28/2018

1!j Acceptance of Service
Chicago Title Insurance Company

11/28/2018

1!j Acceptance of Service
Transnation Title & Escrow, Inc.

11/28/2018

1!j Stipulation for Entry of Judgment
and Decree- Chicago Title Insurance Company

11/28/2018

1!j Stipulation for Entry of Judgment
and Decree- Transnation Title & Escrow, Inc.

11/28/2018

1!:! Amended
Amended Notice ofAppearance Copple for Knights

12/05/2018

~

12/05/2018
12/06/2018

Notice of Appearance
Schwages and Lundberg for MERS

i. - Civil Case Information Sheet

1!j Acceptance of Service
12-3-18- MERS and Quicken Loans (Attorney Sheila Schwager for Defendant)

12/14/2018

12/14/2018
12/26/2018
01/08/2019

t:! Notice of Appearance
W Johnson and N Swafford for B Knight and L Knight

• Civil Case Information Sheet
t:! Answer

&

Order
Setting Scheduling Conference Pursuant to IRCP 16 (a)

01/08/2019

~

Notice
ofFirm Name Change

01/08/2019

~

Notice of Intent to Take Default
Three Day Notice ofIntent to Take Default

01/08/2019

~ Motion for Entry of Default
Motion for Default- Loandepot. com

01/08/2019

~

01/10/2019

~

Affidavit
ofDefault- LoanDepot. com
Notice of Service of Discovery Requests
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV14-18-11322
01/10/2019

1!:i Request
and Interrogatories

01/11/2019

1!:i Answer
- Maria & Manuel Dominguez

01/11/2019

1!:! Answer
- Brian & Lisa Knight

01/11/2019

1!:i Notice of Change of Address
Wyatt Johnson Attorney

01/14/2019
01/15/2019

02/01/2019

tj Notice of Service
a

Order for Entry of Default
Loan Depot. Com

1!:! Reply
Plaintiffs Reply to Counterclaim

02/08/2019

1!j Notice of Service
ofDefendant's Responses to Plaintiffs First Set ofInterrogatories & Requests

02/11/2019

1!j Notice of Service
Re Defendants Brian and Lisa Knight's Responses to Plaintiffs First Set ofInterrogatories,
Requests for Production ofDocuments and Requests for Admission

02/13/2019

1!j Motion for Summary Judgment

02/13/2019

1!j Affidavit in Support of Motion
for Summary Judgment

02/13/2019

1!j Affidavit
ofHope Hastriter

02/13/2019

1!j Affidavit
of Eric R. Shannon

02/13/2019

t:J Notice of Hearing

02/13/2019

1!j Memorandum In Support of Motion
for Summary Judgment

02/14/2019

1!j Motion for Summary Judgment
Defendants Brian and Lisa Knight and Quicken Loans Inc

02/14/2019

t:J Memorandum In Support of Motion
for Summary Judgment Motion

02/14/2019

1!j Affidavit in Support of Motion
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV14-18-11322
for Summary Judgment
02/14/2019

1!:I Notice of Hearing
Defendants Brian and Lisa Knight and Quicken Loans Inc Motion for Summary Judgment

02/15/2019

1!j Notice of Substitution of Counsel
Stipulation for Substitution of Counsel Wyatt Johnson and Anthony Shallat ofAngstman
Johnson for Defendant Quicken Loans Inc

02/21/2019

02/21/2019

Scheduling Conference (11 :00 AM) (Judicial Officer: Southworth, George A.)
Events: 01/08/2019 Order

t!:1 Motion for Summary Judgment
(Defendant Dominguez)

02/21/2019

1:J Memorandum In Support of Motion
for Summary Judgment and Opposition to Plaintiffs Summary Judgment

02/21/2019

t!j Affidavit in Support of Motion
for Summary Judgment and Opposition to Plaintiffs Summary Judgment (B. Knight)

02/21/2019

'l!j Affidavit in Support of Motion
for Summary Judgment and Opposition to Plaintiffs Summary Judgment (E Copple)

02/21/2019

1!j Court Minutes

02/21/2019

1!j Affidavit
ofManuel Dominguez

02/26/2019

1!j Stipulation
to Shorten Time for Hearing

02/28/2019

tj Response
and Opposition to Plaintiffs Motion for Summary Judgment

02/28/2019

t!:1 Memorandum
in Opposition to Plaintiffs Mo for Summary Judgment

02/28/2019

~

02/28/2019

1:J Miscellaneous

Response
Memorandum in Opposition to DF's MSJs

Joinder in Quicken Loan MSJ and in Opposition to PLts MSJ
03/01/2019

&

Order
Shortening Time for Hearing

03/07/2019

~

03/07/2019

t:! Reply
PL's Reply Memorandum in Support ofMotion for Summary Judgment

Reply
Knights' and Quicken Loans Inc. 's Reply in Support ofMotions for Summary Judgment
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV14-18-11322
03/14/2019

03/14/2019

Motion for Summary Judgment (10:00 AM) (Judicial Officer: Southworth, George A.)
Events: 02/13/2019 Notice of Hearing
02/14/2019 Notice of Hearing
03/01/2019 Order
Plaintiff and Defendants Brian and Lisa Knight and Quicken Loans Inc Motion for Summary
Judgment

1!j Court Minutes
- Under Advisement

04/01/2019

~ Order
on Motions for Summary Judgment

04/10/2019

QJ Final Judgment, Order Or Decree Entered
Judgment and Decree Quieting Titile In Plaintiff Nampa Highway District No. 1

04/10/2019

Final Judgment (Judicial Officer: Southworth, George A.)
Comment (Quiet Title)

05/10/2019

Appeal Filed in Supreme Court

05/10/2019

05/13/2019

05/21/2019

05/22/2019

t:I Notice of Appeal
S.C. Docket No. 47029-2019 Knights and Dominguez
Bond Posted for Transcript
S.C. Docket No. 47029-2019
~

Request
for Additional Record

Appeal Filed in Supreme Court

05/22/2019

~

Notice of Appeal
Quicken Loans

05/22/2019

~

Notice of Appeal
- Mortgage Elect Registration Systems

05/22/2019

Appeal Filed in Supreme Court

05/28/2019

Bond Posted for Transcript

05/28/2019

Appeal Filed in Supreme Court

05/31/2019

Bond Posted for Transcript

06/11/2019

06/17/2019

&

Supreme Court Document Filed-Misc
Order Consolidating Appeals for Preparation of the Record and Transcript Only S. C. Nos.
47029-2019, 47071-2019, 47086-2019

~ Transcript Filed
S.C. Docket No. 47029-2019

06/17/2019

• Reporter's Notice of Transcript(s) Lodged
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CANYON COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV14-18-11322
S.C. Docket No. 47029-2019

06/24/2019

Bond Exonerated
Transcript for Appeal SC #47029-2019

DATE

FINANCIAL INFORMATION

Defendant Dominguez, Manuel
Total Charges
Total Payments and Credits
Balance Due as of 6/24/2019

129.00
129.00
0.00

Defendant Knight, Brian Keith
Total Charges
Total Payments and Credits
Balance Due as of 6/24/2019

236.00
236.00
0.00

Defendant Mortgage Electronic Registration Systems, Inc.
Total Charges
Total Payments and Credits
Balance Due as of 6/24/2019

365.00
365.00
0.00

Defendant Quicken Loans Inc.
Total Charges
Total Payments and Credits
Balance Due as of 6/24/2019

229.00
229.00
0.00

Plaintiff Nampa Highway District No. 1
Total Charges
Total Payments and Credits
Balance Due as of 6/24/2019

429.00
429.00
0.00

Defendant Knight, Brian Keith
Civil Cash Bond Account Type Balance as of 6/24/2019

109.00

Defendant Mortgage Electronic Registration Systems, Inc.
Civil Cash Bond Account Type Balance as of 6/24/2019

200.00

Defendant Quicken Loans Inc.
Civil Cash Bond Account Type Balance as of 6/24/2019

200.00
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Electronically Filed
10/25/2018 8:26 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

Kimbell D. Gourley/ lSB #3578
JONES ♦ GLEDHILL ♦ FUHRMAN ♦ GOURLEY, P.A.
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com
Attorneys for Plaintiff Nampa Highway District No. I
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NAMPA HIGHWAY DISTRICTNO. l,a
body politic corporate of the State of Idaho,
Plaintiff,
V.

BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMINGUEZ,
an individual, CHICAGO TITLE
INSURANCE COMPANY, a Florida
corporation, QUICKEN LOANS INC., a
Michigan corporation, MORTGAGE
ELECTRONIC REGISTRATION
SYSTEMS, INC., a Delaware corporation,
LANDAMERICA TRANSNATION TITLE
NIKIA TRANSNATION TITLE &
ESCROW, INC., a Delaware corporation,
NEW CENTURY MORTGAGE
CORPORATION, a California corporation,
and all unknown lessees and tenants in
possession of any or all of the property which is
subject to this action, and any other person or
entity, who has or may have an interest in and
to the property which is subject of this action,
referenced for convenience by the fictitious
designations of DOES I THROUGH 10,

)
)

Case No.

)
)
)
)

COMPLAINT FOR DECLARATORY
JUDGMENT AND TO QUIET TITLE

)
)
)
)

)
)
)
)
)

)
)
)
)

)
)
)
)
)
)

Defendants.

COMPLAINT FOR DECLARATORY JUDGMENT AND TO QUIET TITLE· Page I
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CV14-18-11322

--------

COMES NOW the Plaintiff, the Nampa Highway District No. 1 ("NHD"), a body politic
corporate of the State of Idaho, by and through its counsel ofrecord, the law fim1 of Jones ♦ Gledhill
♦ Fuhnnan ♦ Gourley, P.A., and as and for a claim against the Defendants, complains and alleges as

follows:

I.
PARTIES, JURISDICTION, AND VENUE
1.

Plaintiff, NHD, is a body politic corporate of the State of Idaho, duly and legally

organized and created pursuant to, and by virtue of, the laws of the State of Idaho, and exercising its
powers by and through its duly elected, qualified and acting commissioners, Randy Noble, Bryce
Millar, and Dick Smith. NHD asserts it is the fee simple owner of the property described on Exhibits
A & B attached hereto (collectively, the "Property") or, alternatively, that it owns a right of way on

the Property. The Property is included within a 33-foot-wide by 2640-foot-long strip ofland generally
measured from the centerline of W. Orchard Avenue but measured more specially from the north
boundary of Section 20, Township 3 North, Range 2 West, Boise Meridian, Canyon County, Idaho,
which strip of land is more particularly described in the Deed of Right of Way defined hereinbelow.
2.

The Defendants, Brian K. Knight and Lisa M. Knight, are, and at all times relevant

hereto were, husband and wife residing at and owning the property generally located at 2505 West
Orchard Avenue, Nampa, Idaho 8365 l, and may claim an interest in and to a portion of the Property
adjacent to their property.
3.

The Defendant, Manuel Dominguez is, and at all times relevant hereto was, an

individual residing at and owning the property generally located at 2403 West Orchard Avenue,
Nampa, Idaho 83651, and may claim an interest in and to a portion of the Property adjacent to his
property.
4.

The Defendant, Chicago Title Insurance Company, a Florida corporation, is, and at

COMPLAINT r-OR DECLARATORY JUDGMENT AND TO QUIET TITLE- Page 2

Page 11

all times relevant hereto was, the trustee of a certain deed of trust dated October 29, 2012, executed
by Brian K. Knight and Lisa M. Knight, as grantors/trustors, in favor of Chicago Tille Insurance
Company, as trustee, Mortgage Electronic Registration Systems, lnc., as beneficiary, and Quicken
Loans, [nc., as lender, which deed of trust was recorded with the Canyon County, Idaho recorder's
office on November 8, 2012, as instrument no. 2012050088 (the "Knight Deed of Trust").
5.

The Defendant, Mortgage Electronic Registration Systems, Inc. ("MERS") is, and at

all times relevant hereto was, a Delaware corporation designated as beneficiary of the Knight Deed
of Trust.
6.

The Defendant, Quicken Loans, Inc., is, and at all times relevant hereto was, a

Michigan corporation designated as lender on the Knight Deed of Trust.
7.

A true and correct copy of the Knight Deed of Trust is attached hereto as Exhibit C,

and by this reference incorporated herein as if set forth in full.
8.

The legal description on the Knight Deed of Trust includes a portion of the Property.

9.

The Defendant, LandAmerica Transnation Title n/k/a Transnation Title & Escrow,

lnc., a Delaware corporation, is, and at all times relevant hereto was, the trustee of a certain deed of
trust dated December 16, 2004, executed by Manuel Dominguez, as grantor, in favor of LandAmerica
Transnation Title. as trustee, and in favor of New Century Mortgage Corporation as beneficiary,
which deed of trust was recorded with the Canyon County, Idaho recorder's office on January 3, 2005,
as instrument no. 200500137 (the "Dominguez Deed of Trust").
10.

The Defendant, New Century Mortgage Corporation, is, and at all times relevant

hereto was, a California corporation, designated as beneficiary of the Dominguez Deed of Trust.
11.

A true and correct copy of the Dominguez Deed of Trust is attached hereto as Exhibit

D,_and by this reference incorporated herein as if set forth in full.

COMPLAINT FOR DECLARATORY JUDGMENT AND TO QUIET TITLE· Page 3
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12.

The legal description on the Dominguez Deed of Trust includes a portion of the

Property.
13.

The Defendants, DOES l through l 0, were at all times relevant hereto lessees. tenants,

lienholders, or encumbrancers of the Property. Their existence and names are at present unknown to
NI-ID. Any such persons are joined as all unknown lessees and tenants in possession of any or all of
the Property, and any other person or entity, who has or may have an interest in and to the Property
referenced for convenience by the fictitious designations of DOES l through I0. If the existence of
any such unknown owners or claimants, if any there be, should be discovered during the pendency of
this action, NHD will move to add them as named parties.
14.
The above-entitled court has jurisdiction and venue over this action pursuant to Idaho
Code§ 6-401 and§ 11-1201, el seq.

II.
GENERAL ALLEGATIONS
15.

On or before August 4, 1941, J.G. Lupton and Ora Lupton, husband and wife, were

the fee simple owners of the Property.
16.

On August 4, 194 l, J.G. Lupton and Ora Lupton, husband and wife, executed a deed

of right of way in favor of the Nan1pa Highway District, which deed of right of way was recorded,
among other places and dates, with the Canyon County, Idaho, Recorder's Office on February 21,
1989, as instrument no. 8903057 (the "Deed of Right of Way"). A true and correct certified copy of
the Deed of Right of Way is attached hereto as Exhibit E, and, by this reference, incorporated herein
as so set forth in full.

17.

NI-ID is the successor in interest to the Nampa Highway District, grantee of the Deed

of Right of Way.

COMPLAINT l~OR DECLARATORY JUDGMENT AND TO QUIET TITLE· Page 4
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18.

Pursuant to the Deed of Right of Way, the Luptons granted to the Nampa Highway

District fee simple title, or, alternatively, a right of way on a strip of land 33-feet-wide by 2640-feetlong measured generally from the centerline of W. Orchard Avenue but measured more specifically
from the north boundary of Section 20, Township 3 North, Range 2 West, Boise Meridian, Canyon
County, Idaho.
19.

On October 11, 2018, NHD forwarded to Brian K. and Lisa M. Knight, and Manuel

Dominguez, a letter attaching this complaint and asking them to contact NHD's counsel if they were
acknowledging and agreeing that NHD owns in fee simple or as right of way the subject 33 feet
measured from the north boundary of Section 20, Township 3 North, Range 2 West, Boise Meridian,
Canyon County, Idaho, which is adjacent to their properties. No response or communication was
received from either Mr. and Ms. Knight or Mr. Dominguez.

III.
COUNT ONE -ACTION FOR DECLARATORY JUDGMENT AND QUIET TITLE
(l.C. §§ 6-401, et seq. and 10-1201, et seq.)
20.

NHD realleges the allegations contained in paragraphs I through 15 hereinabove.

21.

NHD seeks the court to enter declaratory judgment decreeing that NHD is the fee

simple owner of the Property or, alternatively, that it has a right of way on the Property. NHD further
requests the court enter judgment and decree quieting title to the Property in NHD or, alternatively,
quieting title to a right of way on the Property, and that the Defendants have no right, title or interest
in and to all or any portion of the Property or, alternatively, whatever right, title or interest they may
have is subject to such right of way owned by NHD.
22.

An actual and justiciable case in controversy exists between NHD and the Defendants

with respect to what rights NHD has, and with respect to what rights the Defendants have, in and to
the Property, which case in controversy requires the court to make a declaration as to the same.

COMPLAINT FOR DEC LARATORY JUDGMENT AND TO QUIET TITLE· Page 5
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IV.
REQUEST FOR ATTORNEY'S FEES
23.

NHD has retained the fim1 of JONES ♦ GLEDHILL ♦ FUHRMAN ♦ GOURLEY,

P.A. to prosecute this declaratory judgment and quiet title action on its behalf and a reasonable
attorney's fee for the bringing of this action is the sum of $2,500.00 ifjudgment is entered by default,
and such additional sums as this court deems just and equitable if judgment is entered other than by
default.

V.
PRAYER FOR RELIEF
WHEREFORE, tl1e Plaintiff, NHD, respectfully prays for declaratory and quiet title judgment
against the Defendants as follows:
A.

For declaratory judgment that NI-ID is the fee simple owner of the Property or, in the

alternative, that NHD owns a right of way on the Property, that the Defendants have no right, title or
interest in and to all or any portion of the Property or, in the alternative, that whatever right, title or
interest the Defendants have in the Property is subject to the right of way owned by NHD, and that
title to the Property, or, in the alternative, the right of way, is quieted in favor of NI-ID;
B.

For attorney's fees and costs in the sum of$2,500.00 ifjudgment is entered by default

and for such other and further reasonable sums as to the court may deem just and equitable if this
matter is contested; and
C.

For such other and further relief the Court deems just and equitable in the premises.

DATED this 2411' day of October, 2018.
JONES ♦ GLEDHILL ♦ FUHRMAN ♦ GOURLEY, P.A.
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VERIFICATION
STATE OF IDAHO

)

ou:nty of Canyon

)

: ss

ERI

R. SHANNON P .. being first duly sworn - d pos

and says:

That he is he D.istrict ngineer of the Nampa ligh ay Di trict N . l the Plaintiff herein
hath ha r ad the foregoing complaint knows th _conten ther of and beHeve the same to be tru
and c rrect to th best of his knowl dge and b lief

SUBSCRIBED AND SWORN to b fore m hi 2 3 day of October 20 18.

;{jjp&(~
otary P 1blic for Idaho

R sidingat C"00¥QV)~~~
Commis ion expires:
(),~
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Parametrix Inc.
7761 W. Ri • rside Drive Suit 201
Boi e, ID 83714
Project o. 314-6823-00 l
October 23 2018
Page 1 of 1
ampa Highway Di trict #1
Middleton Rd and Orchard Ave Intersection Signalization
Assessor' Parcel o. R3 I 49200000

PARCELN0 . 9
DEEDED RIGHT-OF-WAY (PER INST. NO. 8903057)
A parcel of land located in the orthwest One Quarter of the 'orthwest One Quarter of Section 20,
Township 3 North, Range 2 West Boise Meridian, Canyon County, Idaho be·ng mor particularly
d scribed as foHows:
Commencing at the orthwest omer of said Section 20, thence following the northerly line of said
Section 20 South 89°25 44 East a distance of225.00 ti et to the POINT OF BEGINNING.

Thence following said northerly Iine.; South 89°25 44 · Ea t a distance of l 00.00 feet·
Thence leaving said north.e rly line, South 0°22'21 West a distance of33.00 feet o a point on
th southerly righ -of-way line of Orchard Avenue;
Thence foJlowing said southerly right-of-way lin
orth 89°25 44' West a distance of
100.00 feet'
Thence leaving said southerly right-of-way line orth 0°22 21 Ea ta distance of 33.00 feet
to the POINT OF BEGINNING.

The above-describe d parcel contains 3 300 square feet (0.08 acres) more or less.

/O·Z3·zc,1 8
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Parametrix,. Inc.
7761 W. Riverside Drive Suit 201
Boi e, ID 83714
Project o. 3 l 4!-6823-001
Octob r 23. 20 L8
Page 1 of 1
ampa Highway Di trict #1
Middleton Rd and Orchard Ave, Inters ction Signalization
As essor s Parcel No. R314890 000

PARCEL 0.11
DEEDED RIGHT-OF-W AY (PER INST. NO. 8903057)
A parcel of Jand ]ocated in the Northwest One Quarter of the orthwest One Quarter of Section 20.
Township 3 orth, Range 2 W st Boise M ridian Canyon County Idaho b ·ing more particularly
described as foHows.

Commencing at the ortbwest Comer of said ection 20 thence following the northerly line of aid
Section 20, South 89°25'44 Ea ta distance of 425.00 feet to the POINT OF BEGINNING.
Thence following said northerly Lin South 89°25 ·44 East a di tance of 200.00 feet·
Thence leaving said northerly line South 0°22 21 West a distance of 3 3 .00 feet to a point on
the outhedy right~of-way Iin of Orchard Avenue.
Thence foli owing said southerly right-of-way line, ortb 89°25 44 Wet a distance of
200.00 feet;
Thence leaving said\ southerly right-of-way line orth 0°22'21' Eat a distance of 33.00 fe t
to the POINT OF BEGINNING ..

The above~described parcel contains 6 600 quare fee (OJ 5 acres) more or less.
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DEFINITIONS
Words used in multiple sections of this document are defined below and other words are defined in
Sections 3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this document arc
also provided in Section 16.

(A) "Security Instrument" means this document, which is dated
together with all Riders to this document.
(B) "Borrower"is

October 29, 2012

Brian K. Knight and Lisa M. Knight. husband and wife

Borrower is the trustor under this Security Instrument.

(C)"Lender"~

Quicken Loans Inc.

Lender is a
organized and existing under the laws of

Corporation
the State of Michigan

2463591374
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Lender's address is
(D) "Trustee"is

1050 Woodward Ave. Detroit. MI

48226-1906

Chicago THl e Insurance Company

(E) "MERS" is \1ortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is
acting solely as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary
under this Security Instrument. \1ERS is organized and existing under the laws of Delaware, and has an
address and telephone number of P.O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS.
(F) "Note"means the promissory note signed by Borrower and dated
October 29. 2012
The Note states that Borrower owes Lender One Hundred Ninety Six Thousand Seven
Hundred and 00/100
Dollars
) plus interest. Borrower has promised to pay this debt in regular Periodic
(U.S.$ 196,700.00
November 1, 2032
Payments and to pay the debt in full not later than
(G) "Property" means the property that is described below under the heading "Transfer of Rights in the
Property."
(H) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all sums due under this Security Instrument, plus interest.
(I) "Riders" means all Riders to this Security Instrument that arc executed by Borrower. The following
Riders are to be executed by Borrower [check box as applicable]:

D Adjustable Rate Rider D
D Bailoon Rider
D
DvARider
D

Condominium Rider
D Second Home Rider
Planned Unit Development Rider D 1-4 Family Rider
[Rx] Other(s) [specify]
Biweekly Payment Rider

Legal Attached
(J) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations,
ordinances and administrative rnles and orders (that have the effect of law) as well as all applicable final,
non-appealable judicial opinions.
(K) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners
association or similar organization.
(L) "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by
check, draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic
instrument, computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit
or credit an account. Such term includes, but is not limited to, point-of-sale transfers, automated teller
machine transactions, transfers initiated by telephone. wire transfers, and automated clearinghouse
transfers.
(M) "Escrow Items" means those items that are described in Section 3.
(N) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid
by any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i)
damage to, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the
Property; (iii) conveyance in lieu of condemnation; or (iv) misrepresentations ot or omissions as to, the
value and/or condition of the Property.
(0) "Mortgage Insurance" means insurance protecting Lender against the nonpayment ot~ or default on,
the Loan.
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(P) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (ii) any amounts under Section 3 of this Security Instrument.
(Q) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its
implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to
time, or any additional or successor legislation or regulation that governs the same subject matter. As used
in this Security Instrument. "RESPA" refers to all requirements and restrictions that are imposed in regard
to a "federally related mortgage loan" even if the Loan does not qualify as a "federally related mo1igage
loan" under RESPA
(R) ''Successor in Interest of Borrower" means any party that has taken title to the Property, whether or
not that party has assumed Borrower's obligations under the Note and/or this Security Instrument.
TRANSFER OF RIGHTS IN THE PROPERTY
The beneficiary of this Security Instrument is \1:ERS (solely as nominee for Lender and Lender's
successors and assigns) and the successors and assigns of MERS. This Security Instrument secures to
Lender: (i) the repayment of the Loan, and all renewals, extensions and modifications of the Note; and (ii)
the performance of Borrower's covenants and agreements under this Security Instrument and the Note. For
this purpose, Borrower irrevocably grants and conveys to Trustee, in trust, with power of sale, the
following described property located in the
County
[Type of Recording Jurisdiction]
of
Canyon
[Name of Recording Jurisdiction) :

SEE EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREOF.
SUBJECT TO COVENANTS OF RECORD.

31492000 0

Parcel ID Number:

which currently has the address of

2505 WOrchard Ave

[Street)

Nampa

[City],

Idaho

83651

[Zip Code)

("Property Address"):
TOGETHER WITH all the improvements now or hereafter erected on the property, and all
easements, appurtenances. and fixtures now or hereafter a part of the property. All replacements and
additions shall also be covered by this Security Instrument. All of the foregoing is referred to in this
Security Instrument as the "Property." Borrower understands and agrees that MERS holds only legal title
to the interests granted by Borrower in this Security Instrument, but, if necessary to comply with law or
custom, MERS (as nominee for Lender and Lender's successors and assigns) has the right: to exercise any
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or all of those interests. including, but not limited to, the right to foreclosure and sell the Property; and to
take any action required of Lender including, but not limited to, releasing and canceling this Security
Instrument.
BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has
the right to grant and convey the Property and that the Property is unencumbered, except for encumbrances
of record. Borrower warrants and will defend generally the title to the Property against all claims and
demands, subject to any encumbrances of record.
THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenants with limited variations by jurisdiction to constitute a uniform security instrument covering real
property.
UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:
I. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges.
Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items
pursuant to Section 3. Payments due under the Note and this Security Instrument shall be made in U.S.
currency. However, if any check or other instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Security Instrument be made in one or more of the following forms, as
selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or
cashier's check, provided any such check is drawn upon an institution whose deposits are insured by a
federal agency, instrumentality, or entity; or (d) Electronic Funds Transfer.
Payments are deemed received by Lender when received at the location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions in Section 15.
Lender may return any payment or partial payment if the payment or partial payments are insufficient to
bring the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan
current, without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial
payments in the future, but Lender is not obligated to apply such payments at the time such payments are
accepted. If each Periodic Payment is applied as of its scheduled due date, then Lender need not pay
interest on unapplied funds. Lender may hold such unapplied funds until Borrower makes payment to bring
the Loan current. If Borrower does not do so within a reasonable period of time, Lender shall either apply
such funds or return them to Borrower. If not applied earlier, such funds will be applied to the outstanding
principal balance under the Note immediately prior to foreclosure. No offset or claim which Bo1rnwer
might have now or in the future against Lender shall relieve Borrower from making payments due under
the Note and this Security Instrument or performing the covenants and agreements secured by this Security
Instrument.
2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all
payments accepted and applied by Lender shall be applied in the following order of priority: (a) interest
due under the Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments
shall be applied to each Periodic Payment in the order in which it became due. Any remaining amounts
shall be applied first to late charges, second to any other amounts due under this Security Instrument, and
then to reduce the principal balance of the Note.
If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and
the late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received
from Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be
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paid in full. To the extent that any excess exists after the payment is applied to the full payment of one or
more Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall
be applied first to any prepayment charges and then as described in the Note.
Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under
the Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments.
3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
under the Note, until the Note is paid in full, a sum (the "Funds") to provide for payment of amounts due
for: (a) taxes and assessments and other items which can attain priority over this Security Instrument as a
lien or encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (c)
premiums for any and all insurance required by Lender under Section 5; and (d) Mortgage Insurance
premiums, if any. or any sums payable by Borrower to Lender in lieu of the payment of Mortgage
Insurance premiums in accordance with the provisions of Section 10. These items are called "Escrow
Items." At origination or at any time during the term of the Loan, Lender may require that Community
Association Dues, Fees, and Assessments, if any, be escrowed by Borrower, and such dues, fees and
assessments shall be an Escrow Item. Borrower shall promptly furnish to Lender all notices of amounts to
be paid under this Section. Borrower shall pay Lender the Funds for Escrow Items unless Lender waives
Borrower's obligation to pay the Funds for any or all Escrow Items. Lender may waive Borrower's
obligation to pay to Lender Funds for any or all Escrow Items at any time. Any such waiver may only be
in writing. In the event of such waiver, Borrower shall pay directly, when and where payable. the amounts
due for any Escrow Items for which payment of Funds has been waived by Lender and, if Lender requires,
shall furnish to Lender receipts evidencing such payment within such time period as Lender may require.
Borrower's obligation to make such payments and to provide receipts shall for all purposes be deemed to
be a covenant and agreement contained in this Security Instrument, as the phrase "covenant and agreement"
is used in Section 9. If Borrower is obligated to pay Escrow Items directly, pursuant to a waiver, and
Borrower fails to pay the amount due for an Escrow Item, Lender may exercise its rights under Section 9
and pay such amount and Borrower shall then be obligated under Section 9 to repay to Lender any such
amount. Lender may revoke the waiver as to any or all Escrow Items at any time by a notice given in
accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all Funds. and in
such amounts, that are then required under this Section 3.
Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply
the Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can
require under RESPA. Lender shall estimate the amount of Funds due on the basis of cun-ent data and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable
Law.
The Funds shall be held in an institution whose deposits are insured by a federal agency,
instrumentality, or entity (including Lender, if Lender is an institution whose deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time
specified under RESPA. Lender shall not charge Bon-ower for holding and applying the Funds, annually
analyzing the escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the
Funds and Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing
or Applicable Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower
any interest or earnings on the Funds. Borrower and Lender can agree in writing, however, that interest
shall be paid on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the
Funds as required by RESPA.
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If there is a surplus of Funds held in escrow. as defined under RESPA, Lender shall account to
Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow,
as defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESP A, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make
up the deficiency in accordance with RESPA, but in no more than 12 monthly payments.
Upon payment in full of all sums secured by this Security Instmment, Lender shall promptly refund
to Borrower any Funds held by Lender.
4. Charges; Liens. Borrower shall pay all taxes, assessments, charges. fines, and impositions
attributable to the Property which can attain priority over this Security Instmment. leasehold payments or
ground rents on the Property, if any. and Community Association Dues. Fees, and Assessments, if any. To
the extent that these items are Escrow Items, Borrower shall pay them in the manner provided in Section 3.
Borrower shall promptly discharge any lien which has priority over this Security Instmment unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable
to Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith
by, or defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to
prevent the enforcement of the lien while those proceedings arc pending, but only until such proceedings
are concluded; or (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating
the lien to this Security lnstmment. If Lender determines that any part of the Property is subject to a lien
which can attain priority over this Security Instrument, Lender may give Borrower a notice identifying the
lien. Within IO days of the date on which that notice is given, Borrower shall satisfy the lien or take one or
more of the actions set forth above in this Section 4.
Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or
reporting service used by Lender in connection with this Loan.
5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on
the Property insured against loss by fire, hazards included within the term "extended coverage," and any
other hazards including. but not limited to, earthquakes and Hoods, for which Lender requires insurance.
This insurance shall be maintained in the amounts (including deductible levels) and for the periods that
Lender requires. What Lender requires pursuant to the preceding sentences can change during the term of
the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's
right to disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may
require Borrower to pay, in connection with this Loan, either: (a) a one-time charge for t1ood zone
determination, certification and tracking services; or (b) a one-time charge for t1ood zone determination
and certification services and subsequent charges each time remappings or similar changes occur which
reasonably might affect such determination or certification. Borrower shall also be responsible for the
payment of any fees imposed by the Federal Emergency Management Agency in connection with the
review of any flood 70ne determination resulting from an objection by Borrower.
If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Bo1Tower's expense. Lender is under no obligation to purchase any
particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might
not protect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk,
hazard or liability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall
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become additional debt of Borrower secured by this Security Instrnment. These amounts shall bear interest
at the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from
Lender to Borrower requesting payment.
All insurance policies required by Lender and renewals of such policies shall be subject to Lender's
right to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as
mortgagee and/or as an additional loss payee. Lender shall have the right to hold the policies and renewal
certificates. If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and
renewal notices. If Borrower obtains any form of insurance coverage, not otherwise required by Lender.
for damage to, or destrnction of, the Property, such policy shall include a standard mortgage clause and
shall name Lender as mortgagee and/or as an additional loss payee.
In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender
may make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree
in writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall
be applied to restoration or repair of the Property, if the restoration or repair is economically feasible and
Lender's security is not lessened. During such repair and restoration period, Lender shall have the right to
hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the
work has been completed to Lender's satisfaction. provided that such inspection shall be undertaken
promptly. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series
of progress payments as the work is completed. Unless an agreement is made in writing or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any
interest or earnings on such proceeds. Fees for public adjusters, or other third parties, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If
the restoration or repair is not economically feasible or Lender's security would be lessened, the insurance
proceeds shall be applied to the sums secured by this Security Instrnment, whether or not then due, with
the excess, if any, paid to Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2.
If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance
claim and related matters. If Borrower does not respond within 30 days to a notice from Lender that the
insurance carrier has offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day
period will begin when the notice is given. In either event, or if Lender acquires the Property under
Section 22 or otherwise, Borrower hereby assig11s to Lender (a) Borrower's rights to any insurance
proceeds in an amount not to exceed the amounts unpaid under the Note or this Security Instrument, and
(b) any other of Borrower's rights (other than the right to any refund of unearned premiums paid by
Borrower) under all insurance policies covering the Property, insofar as such rights arc applicable to the
coverage of the Property. Lender may use the insurance proceeds either to repair or restore the Property or
to pay amounts unpaid under the Note or this Security lnstrnment, whether or not then due.
6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal
residence within 60 days after the execution of this Security Instrument and shall continue to occupy the
Property as Borrower's principal residence for at least one year after the date of occupancy, unless Lender
otherwise agrees in writing, which consent shall not be unreasonably withheld, or unless extenuating
circumstances exist which are beyond Borrower's control.
7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the
Property. Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in
order to prevent the Property from deteriorating or decreasing in value due to its condition. Unless it is
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determined pursuant to Section S that repair or restoration is not economically feasible, Borrower shall
promptly repair the Property if damaged to avoid further deterioration or damage. If insurance or
condemnation proceeds are paid in connection with damage to, or the taking ot~ the Property, Borrower
shall be responsible for repairing or restoring the Property only if Lender has released proceeds for such
purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of
progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient
to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of
such repair or restoration.
Lender or its agent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.
8. Borrower's Loan Application. Borrower shall be in default iC during the Loan application
process, Borrower or any persons or entities acting at the direction of Borrower or with Borrower's
knowledge or consent gave materially false, misleading, or inaccurate information or statements to Lender
(or failed to provide Lender with material information) in connection with the Loan. Material
representations include. but are not limited to, representations concerning Borrower's occupancy of the
Property as Borrower's principal residence.
9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If
(a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there
is a legal proceeding that might significantly affect Lender's interest in the Property and/or rights under
this Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrument or to enforce laws or
regulations), or (c) Borrower has abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriate to protect Lender's interest in the Property and rights under this Security
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing
the Property. Lender's actions can include, but arc not limited to: (a) paying any sums secured by a lien
which has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable
attorneys' fees to protect its interest in the Property and/or rights under this Security Instrnment, including
its secured position in a bankruptcy proceeding. Securing the Property includes, but is not limited to,
entering the Property to make repairs, change locks, replace or board up doors and windows, drain water
from pipes, eliminate building or other code violations or dangerous conditions, and have utilities turned
on or off. Although Lender may take action under this Section 9, Lender does not have to do so and is not
under any duty or obligation to do so. It is agreed that Lender incurs no liability for not taking any or all
actions authorized under this Section 9.
Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security lnstrnment. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting
payment.
If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the
lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless
Lender agrees to the merger in writing.
10. :\1ortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the \fortgage Insurance in effect. If, for any reason,
the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage insurer that
previously provided such insurance and Borrower was required to make separately designated payments
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toward the premiums for Mortgage Insurance. Borrower shall pay the premiums required to obtain
coverage substantially equivalent to the '.\1ortgage Insurance previously in effect, at a cost substantially
equivalent to the cost to Borrower of the Mortgage Insurance previously in effect. from an alternate
mortgage insurer selected by Lender. If substantially equivalent Mortgage Insurance coverage is not
available, Borrower shall continue to pay to Lender the amount of the separately designated payments that
were due when the insurance coverage ceased to be in effect. Lender will accept, use and retain these
payments as a non-refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be
non-refundable, notwithstanding the fact that the Loan is ultimately paid in full, and Lender shall not be
required to pay Borrower any interest or earnings on such loss reserve. Lender can no longer require loss
reserve payments if Mortgage Insurance coverage (in the amount and for the period that Lender requires)
provided by an insurer selected by Lender again becomes available, is obtained. and Lender requires
separately designated payments toward the premiums for Mortgage Insurance. 1f Lender required Mortgage
Insurance as a condition of making the Loan and Borrower was required to make separately designated
payments toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to
maintain Mortgage Insurance in effect, or to provide a non-refundable loss reserve, until Lender's
requirement for Mortgage Insurance ends in accordance with any written agreement between Borrower and
Lender providing for such termination or until termination is required by Applicable Law. Nothing in this
Section 10 affects Borrower's obligation to pay interest at the rate provided in the Note.
Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it
may incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage
Insurance.
Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may
enter into agreements with other parties that share or modify their risk, or reduce losses. These agreements
are on terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to
these agreements. These agreements may require the mortgage insurer to make payments using any source
of funds that the mortgage insurer may have available (which may include funds obtained from Mortgage
Insurance premiums).
As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer,
any other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that
derive from (or might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in
exchange for sharing or modifying the mortgage insurer's risk, or reducing losses. If such agreement
provides that an affiliate of Lender takes a share of the insurer's risk in exchange for a share of the
premiums paid to the insurer, the arrangement is often termed "captive reinsurance." further:

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund.
(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights
may include the right to receive certain disclosures, to request and obtain cancellation of the
Mortgage Insurance, to have the Mortgage Insurance terminated automatically, and/or to receive a
refund of any Mortgage Insurance premiums that were unearned at the time of such cancellation or
termination.
11. Assignment of Miscellaneous Proceeds~ Forfeiture. All Miscellaneous Proceeds are hereby
assigned to and shall be paid to Lender.
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If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of
the Property. if the restoration or repair is economically feasible and Lender's security is not lessened.
During such repair and restoration period, Lender shall have the right to hold such \1iscellaneous Proceeds
until Lender has had an opportunity to inspect such Property to ensure the work bas been completed to
Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the
repairs and restoration in a single disbursement or in a series of progress payments as the work is
completed. Unless an agreement is made in writing or Applicable Law requires interest to be paid on such
Miscellaneous Proceeds, Lender shall not be required to pay Borrower any interest or earnings on such
Miscellaneous Proceeds. If the restoration or repair is not economically feasible or Lender's security would
be lessened, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument,
whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2.
In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with
the excess, if any, paid to Borrower.
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is equal to or
greater than the amount of the sums secured by this Security Instrument immediately before the partial
taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums
secured by this Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds
multiplied by the following fraction: (a) the total amount of the sums secured immediately before the
partial taking, destruction, or loss in value divided by (b) the fair market value of the Property
immediately before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower.
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is less than the
amount of the sums secured immediately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums
secured by this Security Instrument whether or not the sums are then due.
If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence) offers to make an award to settle a claim for damages,
Borrower fails to respond to Lender within 30 days after the date the notice is given, Lender is authorized
to collect and apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the
sums secured by this Security Instrument, whether or not then due. "Opposing Party" means the third party
that owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in
regard to Miscellaneous Proceeds.
Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's
interest in the Property or rights under this Security Instrument. Borrower can cure such a default and, if
acceleration has occurred, reinstate as provided in Section 1Q, by causing the action or proceeding to be
dismissed with a ruling that, in Lender's judgment, precludes forfeiture of the Property or other material
impairment of Lender's interest in the Property or rights under this Security Instrument. The proceeds of
any award or claim for damages that are attributable to the impairment of Lender's interest in the Property
are hereby assigned and shall be paid to Lender.
All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be
applied in the order provided for in Section 2.
IDAHO-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT WITH MERS
VMP ®
Wolters Kluwer Financial Seivices

Ill
lllllllll II 11111111111111111111111111111111
Illq03311260443
0233 264 1017

Page 10 of 18
05/18/2015 8:44 AM

Page 31

12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amortization of the sums secured by this Security Instrument granted by Lender
to Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower
or any Successors in Interest of Borrower. Lender shall not be required to commence proceedings against
any Successor in Interest of Borrower or to refuse to extend time for payment or othenvise modify
amortization of the sums secured by this Security Instrument by reason of any demand made by the original
Bon-ower or any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or
remedy including, without limitation. Lender's acceptance of payments from third persons. entities or
Successors in Interest of Borrower or in amounts less than the amount then due. shall not be a waiver of or
preclude the exercise of any right or remedy.
13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants
and agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a "co-signer"): (a) is co-signing this
Security Instnnnent only to mortgage, grant and convey the co-signer's interest in the Property under the
tenns of this Security Instrument; (b) is not personally obligated to pay the sums secured by this Security
Instrument; and (c) agrees that Lender and any other Borrower can agree to extend. modify, forbear or
make any accommodations with regard to the terms of this Security Instrument or the Note without the
co-signer's consent.
Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes
Borrower's obligations under this Security Instnrment in writing, and is approved by Lender, shall obtain
all of Borrower's rights and benefits under this Security Instrument. Borrower shall not be released from
Borrower's obligations and liability under this Security Instrument unless Lender agrees to such release in
writing. The covenants and agreements of this Security Instnunent shall bind (except as provided in
Section 20) and benefit the successors and assigns of Lender.
14. Loan Charges. Lender may charge Borrower fees for services performed in connection with
Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees.
In regard to any other fees, the absence of express authority in this Security Instrument to charge a specific
fee to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge
fees that are expressly prohibited by this Security Instrument or by Applicable Law.
If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so
that the interest or other loan charges collected or to be collected in connection with the Loan exceed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the
charge to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted
limits will be refunded to Borrower. Lender may choose to make this refund by reducing the principal
owed under the Note or by making a direct payment to Borrower. If a refund reduces principal, the
reduction will be treated as a partial prepayment without any prepayment charge (whether or not a
prepayment charge is provided for under the Note). Borrower's acceptance of any such refund made by
direct payment to Borrower will constitute a waiver of any right of action Borrower might have arising out
of such overcharge.
15. Notices. All notices given by Borrower or Lender in connection with this Security Instmment
must be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to
have been given to Borrower when mailed by first class mail or when actually delivered to Borrower's
notice address if sent by other means. Notice to any one Borrower shall constitute notice to all Borrowers
unless Applicable Law expressly requires otherwise. The notice address shall be the Property Address
IDAHO-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT WITH MERS
VMP ®
Wolters Kluwer Financial Services

IIq03311260443
IIII IIII II 111111111111111
1111111111111111 II IIll
0233 264 1117

Initials:

Form 3013 1101 \rev. 7108)
MP6A(ID) (0807) 00
Page 11 of 17

~tL\L---

Page 11 of 18
05/18/2015 8:44 AM

Page 32

unless Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly
notify Lender of Borrower's change of address. If Lender specifics a procedure for reporting Borrower's
change of address, then Borrower shall only report a change of address through that specified procedure.
There may be only one designated notice address under this Security Instrnment at any one time. Any
notice to Lender shall be given by delivering it or by mailing it by first class mail to Lender's address
stated herein unless Lender has designated another address by notice to Borrower. Any notice in
connection with this Security Instrnment shall not be deemed to have been given to Lender until actually
received by Lender. If any notice required by this Security Instrnment is also required under Applicable
Law, the Applicable Law requirement will satisfy the corresponding requirement under this Security
lnstrnmcnt.
16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be
governed by federal law and the law of the jurisdiction in which the Property is located. All rights and
obligations contained in this Security Instrument are subject to any requirements and limitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the parties to agree by contract or it
might be silent, but such silence shall not be construed as a prohibition against agreement by contract. In
the event that any provision or clause of this Security Instrument or the Note conflicts with Applicable
Law, such conflict shall not affect other provisions of this Security Instrnment or the Note which can be
given effect without the conflicting provision.
As used in this Security Instrnment: (a) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to
take any action.
17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument.
18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
"Interest in the Property" means any legal or beneficial interest in the Property, including, but not limited
to, those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or
escrow agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser.
If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower
is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior
written consent, Lender may require immediate payment in full of all sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibited by
Applicable Law.
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay
these sums prior to the expiration of this period, Lender may invoke any remedies permitted by this
Security Instrument without further notice or demand on Borrower.
19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions,
Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time
prior to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in
this Security Instrument; (b) such other period as Applicable Law might specify for the termination of
Borrower's right to reinstate; or (c) entry of a judgment enforcing this Security Instrument. Those
conditions are that Borrower: (a) pays Lender all sums which then would be due under this Security
Instrnment and the Note as if no acceleration had occurred; (b) cures any default of any other covenants or
agreements; (c) pays all expenses incurred in enforcing this Security Instrument, including, but not limited
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to, reasonable attorneys' fees, property inspection and valuation fees, and other fees incurred for the
purpose of protecting Lender's interest in the Property and rights under this Security Instrument; and (d)
takes such action as Lender may reasonably require to assure that Lender's interest in the Property and
rights under this Security Instmment, and Borrower's obligation to pay the sums secured by this Security
Instrument, shall continue unchanged. Lender may require that Borrower pay such reinstatement sums and
expenses in one or more of the following forms, as selected by Lender: (a) cash; (b) money order; (c)
certified check, bank check. treasurer's check or cashier's check, provided any such check is drawn upon
an institution whose deposits are insured by a federal agency, instrumentality or entity; or (d) Electronic
Funds Transfer. Upon reinstatement by Borrower. this Security Instrument and obligations secured hereby
shall remain fully effective as if no acceleration had occurred. However, this right to reinstate shall not
apply in the case of acceleration under Section 18.
20. Sale of Note; Change of Loan SerYicer; Notice of GrieYance. The Note or a partial interest in
the Note (together with this Security Instrument) can be sold one or more times without prior notice to
Borrower. A sale might result in a change in the entity (known as the "Loan Servicer") that collects
Periodic Payments due under the Note and this Security Instrument and performs other mortgage loan
servicing obligations under the Note, this Security Instrument, and Applicable Law. There also might be
one or more changes of the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan
Servicer, Borrower will be given written notice of the change which will state the name and address of the
new Loan Servicer, the address to which payments should be made and any other information RESPA
requires in connection with a notice of transfer of servicing. If the Note is sold and thereafter the Loan is
serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations
to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not
assumed by the Note purchaser unless otherwise provided by the Note purchaser.
Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) that arises from the other party's actions pursuant to this
Security Instmmcnt or that alleges that the other party has breached any provision of. or any duty owed by
reason of, this Security lnstrnment, until such Borrower or Lender has notified the other party (with such
notice given in compliance with the requirements of Section 15) of such alleged breach and afforded the
other party hereto a reasonable period after the giving of such notice to take corrective action. If
Applicable Law provides a time period which must elapse before certain action can be taken, that time
period will be deemed to be reasonable for purposes of this paragraph. The notice of acceleration and
opportunity to cure given to Borrower pursuant to Section 22 and the notice of acceleration given to
Borrower pursuant to Section 18 shall be deemed to satisfy the notice and opportunity to take corrective
action provisions of this Section 20.
21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those
substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides
and herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials;
(b) "Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that
relate to health, safety or environmental protection; (c) "Environmental Cleanup" includes any response
action, remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental
Condition" means a condition that can cause, contribute to, or otherwise trigger an Environmental
Cleanup.
Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do,
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nor allow anyone else to do, anything affecting the Property (a) that is in violation of any Environmental
Law, (b) which creates an Environmental Condition, or (c) which, due to the presence, use, or release of a
Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding
two sentences shall not apply to the presence, use, or storage on the Property of small quantities of
Hazardous Substances that are generally recognized to be appropriate to normal residential uses and to
maintenance of the Property (including, but not limited to, hazardous substances in consumer products).
Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit
or other action by any governmental or regulatory agency or private party involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any
Environmental Condition, including but not limited to, any spilling, leaking, discharge, release or threat of
release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Property. If Borrower learns, or is notified
by any governmental or regulatory authority, or any private party, that any removal or other remediation
of any Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all necessary
remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup.
NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:
22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Security Instrument (but not prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)
the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the date
the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the
default on or before the date specified in the notice may result in acceleration of the sums secured by
this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstate after acceleration and the right to bring a court action to assert the non-existence of
a default or any other defense of Borrower to acceleration and sale. If the default is not cured on or
before the date specified in the notice, Lender at its option may require immediate payment in full of
all sums secured by this Security Instrument without further demand and may invoke the power of
sale and any other remedies permitted by Applicable Law. Lender shall be entitled to collect all
expenses incurred in pursuing the remedies provided in this Section 22, including, but not limited to.
reasonable attorneys' fees and costs of title evidence.
If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written
notice of the occurrence of an event of default and of Lender's election to cause the Property to be
sold, and shall cause such notice to be recorded in each county in which any part of the Property is
located. Trustee shall mail copies of the notice as prescribed by Applicable Law to Borrower and to
other persons prescribed by Applicable Law. Trustee shall give public notice of sale to the persons
and in the manner prescribed by Applicable Law. After the time required by Applicable Law.
Trustee, without demand on Borrower, shall sell the Property at public auction to the highest bidder
at the time and place and under the terms designated in the notice of sale in one or more parcels and
in any order Trustee determines. Trustee may postpone sale of all or any parcel of the Property by
public announcement at the time and place of any previously scheduled sale. Lender or its designee
may purchase the Property at any sale.
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Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any
covenant or warranty. expressed or implied. The recitals in the Trustee's deed shall be prima facie
evidence of the truth of the statements made therein. Trustee shall apply the proceeds of the sale in
the following order: (a) to all expenses of the sale, including. but not limited to. reasonable Trustee's
and attorneys' fees; (b) to all sums secured by this Security Instrument; and (c) any excess to the
person or persons legally entitled to it.
23. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lender shall
request Trustee to reconvey the Property and shall surrender this Security Instrument and all notes
evidencing debt secured by this Security Instrument to Trustee. Trustee shall reconvey the Property
without warranty to the person or persons legally entitled to it. Such person or persons shall pay any
reeordation costs. Lender may charge such person or persons a fee for reconveying the Property, but only
if the fee is paid to a third party (such as the Tmstee) for services rendered and the charging of the fee is
permitted under Applicable Law.
24. Substitute Trustee. Lender may, for any reason or cause, from time to time remove Trustee and
appoint a successor trustee to any Trustee appointed hereunder. Without conveyance of the Property, the
successor trustee shall succeed to all the title, power and duties conferred upon Trustee herein and by
Applicable Law.
25. Area and Location of Property. The Property is (a) located within an incorporated city or
village: (b) not more than 80 acres, regardless of its location, provided it is not principally used for the
agricultural production of crops, livestock, dairy or aquatic goods; or (c) not more than 40 acres,
regardless of its use or location.
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Security Instmmcnt and in any Rider executed by Borrower and recorded wit it.
Witnesses:

(H.f.-'------+-.L.._--:----+-~-¥~--'--

(Seal)

-Borrower

Jm#.

GJtM.iQht

J

01291?012 (Seal)
-Bonuwcr

(Seal)

- - - - - - - - - - - - - - - (Seal)

-Borrower

-Borrower

(Seal)

- - - - - - - - - - - - - - - (Seal)

-Borrower

-BotTower

(Seal)

- - - - - - - - - - - - - (Seal)

-Borrower

-Borrower
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STATE OF IDAHO,

On this

Canyon
29th

County ss:

day of

/Ls ~

October. 2012;

, before me,

H',G"c</7'?Bn
/P ~ ,
an K.

Knight and

a Notary Public in and for said coufu'y:i~d state, personally'appeared

Lisa M. Knight. husband and wife

known or proved to me to be the person(s) who executed the foregoing instmment, and acknowledged to
me that he/she/they executed the same.
In witness whereof I have hereunto set my hand
and year in this
certificate first above written.

·I

ELSA :F,RB°£MAN
Not$'y J>ubl1c
·, S.tatep( Idaho

I

My Commission Expires:

Elsa Freeman
Nampa, Idaho
Commission Expires 10/29/15
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Title No Tl-57037440
LEGAL DESCRIPTION
EXHIBIT "A"
THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF CANYON. STATE OF Idaho. AND IS
DESCRIBED AS FOLLOWS:
CO\JfMENCTNG AT THE NORTHWEST CORNER OF SECTION 20 TN TOWNSHIP 3 NORTH, RANGE 2 WEST FROM
THE BOISE MERIDIAN, CANYON COUNTY, IDAHO, AND BEARING NORTH 89°51' EAST 225 FEET, ALONG THE
NORTH BOUNDARY OF THE AFORESAID SECTION 20 TO THE REAL POINT OF BEGINNING; THENCE
CONTINUING NORTH 89°51 EAST JOO FEET, ALONG THE NORTH BOUNDARY OF THE AFORESAID SECTION 20;
THENCE SOUTH 435.6 FEET; THENCE WEST 100 FEET; THENCE NORTH 435.6 FEET, ON A LINE PARALLEL TO THE
WEST BOUNDARY OF THE AFORESAID SECTION 20 TO THE REAL POINT OF BEGINNING.
Parcel ID: R31492000 0
Commonly known as 2505 W Orchard Ave. Nampa, ID 83651
However, by showing this address no additional coverage is provided
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DEED OF TRUST

DEFINITIONS
Words used in multiple sections of this document are defined below and other words are defined in
Sections 3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this document are
also provided in Section 16.
(A) "Security Instrument" means this document, which is dated December 16, 2004
together with all Riders to this document.
{B) "Borrower" is MANUEL DOMINGUEZ ,AN UNMARRIED MAN

Borrower is the trustor under this Security Instrument.
(C) "under" is New Century Mortgage Corporation
Lender is a Corporation
organized and existing under the laws of California
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Lender's address is 18400 Von Karman, Suite 1000, Irvine, CA 92612
Lender is the beneficiary under this Security Instrument.
(D) "Trustee" is LANDAMERICA TRANSNATION TITLE
(E) "Note" means the promissory note signed by Borrower and dated December 16, 2004
The Note states that Borrower owes Lender ONE HUNDRED SEVENTY-NINE THOUSAND AND
00/100
Dollars
(U.S. $ 179 , 0 0 o •oo
) plus interest. Borrower has promised to pay this debt in regular Periodic
Payments and to pay the debt in full not later than January 1, 2035
(F) ''Property" means the property that is described below under the heading "Transfer of Rights in the
Property."
(G) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all sums due under this Security Instrument, plus interest.
(H) "Riders" means all Riders to this Security Instrument that are executed by Borrower. The following
Riders are to be executed by Borrower [check box as applicable]:

[iJ Adjustable Rate Rider

D
D

Condominium Rider
Planned Unit Development Rider
Biweekly Payment Rider

D
D

Second Home Rider
1-4 Family Rider
[iJ Other(s) [specify]
Prepayment Rider
ARM Rider Addendum
(I) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations,
ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final,
non-appealable judicial opinions.
(J) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners
association or similar organization.
(K) ''Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by
check, draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic
instrument, computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit
or credit an account. Such term includes, but is not limited to, point-of-sale transfers, automated teller
machine transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse
transfers.
(L) "Escrow Items" means those items that are described in Section 3.
(M) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid
by any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i)
damage to, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the
Property; (iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the
value and/or condition of the Property.
(N) "Mortgage Insurance" means insurance protecting Lender against the nonpayment of, or default on,
the Loan.
(0) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (ii) any amounts under Section 3 of this Security Instrument.
(P) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its
implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to
time, or any additional or successor legislation or regulation that governs the same subject matter. As used
in this Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard

D

Balloon Rider
□ VA Rider

D
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to a "federally related mortgage loan" even if the Loan does not qualify as a "federally related mortgage
loan" under RESPA.
(Q) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or
not that party has assumed Borrower's obligations under the Note and/or this Security Instrument.
TRANSFER OF RIGHTS IN THE PROPERTY
This Security Instrument secures to Lender: (i) the repayment of the Loan, and all renewals, extensions and
modifications of the Note; and (ii) the performance of Borrower's covenants and agreements under this
Security Instrument and the Note. For this purpose, Borrower irrevocably grants and conveys to
Trustee, in trust, with power of sale, the following described property located in the
County
of
Canyon
[Type of Recording Jurisdiction]

[Name of Reconling Jurisdiction]

See Legai Description Attached Hereto and Made a Part Hereof

Parcel ID Number: R31489-010-0
2403 W. ORCHARD AVE

which currently has the address of

Nampa

[City], Idaho

83651

[Street]
[Zip Code]

("Property Address"):
TOGETHER WITH all the improvements now or hereafter erected on the property, and all
easements, appurtenances, and fixtures now or hereafter a part of the property. All replacements and
additions shall also be covered by this Security Instrument. All of the foregoing is referred to in this
Security Instrument as the "Property."
BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has
the right to grant and convey the Property and that the Property is unencumbered, except for encumbrances
of record. Borrower warrants and will defend generally the title to the Property against all claims and
demands, subject to any encumbrances of record.
THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenants with limited variations by jurisdiction to constitute a uniform security instrument covering real
property.
UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges.
Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items
pursuam to Section 3. Payments due under the Note and this Security l:ns~ shall be made in U.S.
lmtia-:1)1J
1000379879
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currency. However, if any check or other instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Security Instrument be made in one or more of the following forms, as
selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or
cashier's check, provided any such check is drawn upon an institution whose deposits are insured by a
federal agency, instrumentality, or entity; or (d) Electronic Funds Transfer.
Payments are deemed received by Lender when received at the location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions in Section 15.
Lender may return any payment or partial payment if the payment or partial payments are insufficient to
bring the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan
current, without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial
payments in the future, but Lender is not obligated to apply such payments at the time such payments are
accepted. If each Periodic Payment is applied as of its scheduled due date, then Lender need not pay
interest on unapplied funds. Lender may hold such unapplied funds until Borrower makes payment to bring
the Loan current. If Borrower does not do so within a reasonable period of time, Lender shall either apply
such funds or return them to Borrower. If not applied earlier, such funds will be applied to the outstanding
principal balance under the Note immediately prior to foreclosure. No offset or claim which Borrower
might have now or in the future against Lender shall relieve Borrower from making payments due under
the Note and this Security Instrument or performing the covenants and agreements secured by this Security
Instrument.
2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all
payments accepted and applied by Lender shall be applied in the following order of priority: (a) interest
due under the Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments
shall be applied to each Periodic Payment in the order in which it became due. Any remaining amounts
shall be applied first to late charges, second to any other amounts due under this Security Instrument, and
then to reduce the principal balance of the Note.
If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and
the late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received
from Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be
paid in full. To the extent that any excess exists after the payment is applied to the full payment of one or
more Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall
be applied first to any prepayment charges and then as described in the Note.
Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under
the Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments.
3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
under the Note, until the Note is paid in full, a sum (the "Funds") to provide for payment of amounts due
for: (a) taxes and assessments and other items which can attain priority over this Security Instrument as a
lien or encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (c)
premiums for any and all insurance required by Lender under Section S; and (d) Mortgage Insurance
premiums, if any, or any sums payable by Borrower to Lender in lieu of the payment of Mortgage
Insurance premiums in accordance with the provisions of Section 10. These items are called "Escrow
Items." At origination or at any time during the term of the Loan, Lender may require that Community
Association Dues, Fees, and Assessments, if any, be escrowed by Borrower, and such dues, fees and
assessments shall be an Escrow Item. Borrower shall promptly furnish to Lender all notices of amounts to
be paid under this Section. Borrower shall pay Lender the Funds for Escrow Items unless Lender waives
Borrower's obligation to pay the Funds for any or all Escrow Items. Lender may waive Borrower's
obligation to pay to Lender Funds for any or all Escrow Items at any time. Any such waiver may only be
lnltlals%~
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in writing. In the event of such waiver, Borrower shall pay directly, when and where payable, the amounts
due for any Escrow Items for which payment of Funds has been waived by Lender and, if Lender requires,
shall furnish to Lender receipts evidencing such payment within such time period as Lender may require.
Borrower's obligation to make such payments and to provide receipts shall for all purposes be deemed to
be a covenant and agreement contained in this Security Instrument, as the phrase "covenant and agreement"
is used in Section 9. If Borrower is obligated to pay Escrow Items directly, pursuant to a waiver, and
Borrower fails to pay the amount due for an Escrow Item, Lender may exercise its rights under Section 9
and pay such amount and Borrower shall then be obligated under Section 9 to repay to Lender any such
amount. Lender may revoke the waiver as to any or all Escrow Items at any time by a notice given in
accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all Funds, and in
such amounts, that are then required under this Section 3.
Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply
the Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can
require under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable
Law.
The Funds shall be held in an institution whose deposits are insured by a federal agency,
instrumentality, or entity (including Lender, if Lender is an institution whose deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time
specified under RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually
analyzing the escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the
Funds and Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing
or Applicable Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower
any interest or earnings on the Funds. Borrower and Lender can agree in writing, however, that interest
shall be paid on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the
Funds as required by RESPA.
If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to
Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow,
as defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESP A, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make
up the deficiency in accordance with RESPA, but in no more than 12 monthly payments.
Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund
to Borrower any Funds held by Lender.
4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions
attributable to the Property which can attain priority over this Security Instrument, leasehold payments or
ground rents on the Property, if any, and Community Association Dues, Fees, and Assessments, if any. To
the extent that these items are Escrow Items, Borrower shall pay them in the manner provided in Section 3.
Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable
to Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith
by, or defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to
prevent the enforcement of the lien while those proceedings are pending, but only until such proceedings
are concluded; or (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating
the lien to this Security Instrument. If Lender determines that any part of the Property is subject to a lien
which can attain priority over this Security Instrument, Lender may give Borrower a notice identifying the
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lien. Within 10 days of the date on which that notice is given, Borrower shall satisfy the lien or take one or
more of the actions set forth above in this Section 4.
Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or
reporting service used by Lender in connection with this Loan.
5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on
the Property insured against loss by fire, hazards included within the term "extended coverage," and any
other hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance.
This insurance shall be maintained in the amounts (including deductible levels) and for the periods that
Lender requires. What Lender requires pursuant to the preceding sentences can change during the term of
the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's
right to disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may
require Borrower to pay, in connection with this Loan, either: (a) a one-time charge for flood zone
determination, certification and tracking services; or (b) a one~time charge for flood zone determination
and certification services and subsequent charges each time remappings or similar changes occur which
reasonably might affect such determination or certification. Borrower shall also be responsible for the
payment of any fees imposed by the Federal Emergency Management Agency in connection with the
review of any flood zone determination resulting from an objection by Borrower.
If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Borrower's expense. Lender is under no obligation to purchase any
particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might
not protect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk,
hazard or liability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall
become additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest
at the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from
Lender to Borrower requesting payment.
All insurance policies required by Lender and renewals of such policies shall be subject to Lender's
right to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as
mortgagee and/or as an additional loss payee. Lender shall have the right to hold the policies and renewal
certificates. If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and
renewal notices. If Borrower obtains any form of insurance coverage, not otherwise required by Lender,
for damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and
shall name Lender as mortgagee and/or as an additional loss payee.
In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender
may make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree
in writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall
be applied to restoration or repair of the Property, if the restoration or repair is economically feasible and
Lender's security is not lessened. During such repair and restoration period, Lender shall have the right to
hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the
work has been completed to Lender's satisfaction, provided that such inspection shall be undertaken
promptly. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series
of progress payments as the work is completed. Unless an agreement is made in writing or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any
interest or earnings on such proceeds. Fees for public adjusters, or other third parties, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If
the restoration or repair is not economically feasible or Lender's security would be lessened, the insurance
proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with
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the excess, if any, paid to Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2.
If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance
claim and related matters. If Borrower does not respond within 30 days to a notice from Lender that the
insurance carrier has offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day
period will begin when the notice is given. In either event, or if Lender acquires the Property under
Section 22 or otherwise, Borrower hereby assigns to Lender (a) Borrower's rights to any insurance
proceeds in an amount not to exceed the amounts unpaid under the Note or this Security Instrument, and
(b) any other of Borrower's rights (other than the right to any refund of unearned premiums paid by
Borrower) under all insurance policies covering the Property, insofar as such rights are applicable to the
coverage of the Property. Lender may use the insurance proceeds either to repair or restore the Property or
to pay amounts unpaid under the Note or this Security Instrument, whether or not then due.
6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal
residence within 60 days after the execution of this Security Instrument and shall continue to occupy the
Property as Borrower's principal residence for at least one year after the date of occupancy, unless Lender
otherwise agrees in writing, which consent shall not be unreasonably withheld, or unless extenuating
circumstances exist which are beyond Borrower's control.
7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the
Property. Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in
order to prevent the Property from deteriorating or decreasing in value due to its condition. Unless it is
determined pursuant to Section 5 that repair or restoration is not economically feasible, Borrower shall
promptly repair the Property if damaged to avoid further deterioration or damage. If insurance or
condemnation proceeds are paid in connection with damage to, or the taking of, the Property, Borrower
shall be responsible for repairing or restoring the Property only if Lender has released proceeds for such
purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of
progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient
to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of
such repair or restoration.
Lender or its agent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.
8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application
process, Borrower or any persons or entities acting at the direction of Borrower or with Borrower's
knowledge or consent gave materially false, misleading, or inaccurate information or statements to Lender
(or failed to provide Lender with material information) in connection with the Loan. Material
representations include, but are not limited to, representations concerning Borrower's occupancy of the
Property as Borrower's principal residence.
9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If
(a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there
is a legal proceeding that might significantly affect Lender's interest in the Property and/or rights under
this Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrument or to enforce laws or
regulations), or (c) Borrower has abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriate to protect Lender's interest in the Property and rights under this Security
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing
the Property. Lender's actions can include, but are not limited to: (a) paying any sums secured by a lien
which has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable
lnltlal-;t11P
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attorneys' fees to protect its interest in the Property and/or rights under this Security Instrument, including
its secured position in a bankruptcy proceeding. Securing the Property includes, but is not limited to,
entering the Property to make repairs, change locks, replace or board up doors and windows, drain water
from pipes, eliminate building or other code violations or dangerous conditions, and have utilities turned
on or off. Although Lender may take action under this Section 9, Lender does not have to do so and is not
under any duty or obligation to do so. It is agreed that Lender incurs no liability for not taking any or all
actions authorized under this Section 9.
Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting
payment.
If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the
lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless
Lender agrees to the merger in writing.
10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect. If, for any reason,
the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage insurer that
previously provided such insurance and Borrower was required to make separately designated payments
toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to obtain
coverage substantially equivalent to the Mortgage Insurance previously in effect, at a cost substantially
equivalent to the cost to Borrower of the Mortgage Insurance previously in effect, from an alternate
mortgage insurer selected by Lender. If substantially equivalent Mortgage Insurance coverage is not
available, Borrower shall continue to pay to Lender the amount of the separately designated payments that
were due when the insurance coverage ceased to be in effect. Lender will accept, use and retain these
payments as a non-refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be
non-refundable, notwithstanding the fact that the Loan is ultimately paid in full, and Lender shall not be
required to pay Borrower any interest or earnings on such loss reserve. Lender can no longer require loss
reserve payments if Mortgage Insurance coverage (in the amount and for the period that Lender requires)
provided by an insurer selected by Lender again becomes available, is obtained, and Lender requires
separately designated payments toward the premiums for Mortgage Insurance. If Lender required Mortgage
Insurance as a condition of making the Loan and Borrower was required to make separately designated
payments toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to
maintain Mortgage Insurance in effect, or to provide a non-refundable loss reserve, until Lender's
requirement for Mortgage Insurance ends in accordance with any written agreement between Borrower and
Lender providing for such termination or until termination is required by Applicable Law. Nothing in this
Section 10 affects Borrower's obligation to pay interest at the rate provided in the Note.
Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it
may incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage
Insurance.
Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may
enter into agreements with other parties that share or modify their risk, or reduce losses. These agreements
are on terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to
these agreements. These agreements may require the mortgage insurer to make payments using any source
of funds that the mortgage insurer may have available (which may include funds obtained from Mortgage
Insurance premiums).
As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer,
any other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that
derive from (or might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in
exchange for sharing or modifying the mortgage insurer's risk, or reducing losses. If such agreement
provides that an affiliate of Lender takes a share of the insurer's risk in exchange for a share of the
premiums paid to the insurer, the arrangement is often termed "captive reinsurance." Further:
(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund.
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(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights
may include the right to receive certain disclosures, to request and obtain cancellation of the
Mortgage Insurance, to have the Mortgage Insurance terminated automatically, and/ or to receive a
refund of any Mortgage Insurance premiums that were unearned at the time of such cancellation or
termination.
11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby
assigned to and shall be paid to Lender.
If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of
the Property, if the restoration or repair is economically feasible and Lender's security is not lessened.
During such repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds
until Lender has had an opportunity to inspect such Property to ensure the work has been completed to
Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the
repairs and restoration in a single disbursement or in a series of progress payments as the work is
completed. Unless an agreement is made in writing or Applicable Law requires interest to be paid on such
Miscellaneous Proceeds, Lender shall not be required to pay Borrower any interest or earnings on such
Miscellaneous Proceeds. If the restoration or repair is not economically feasible or Lender's security would
be lessened, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument,
whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2.
In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with
the excess, if any, paid to Borrower.
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is equal to or
greater than the amount of the sums secured by this Security Instrument immediately before the partial
taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums
secured by this Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds
multiplied by the following fraction: (a) the total amount of the sums secured immediately before the
partial taking, destruction, or loss in value divided by (b) the fair market value of the Property
immediately before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower.
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is less than the
amount of the sums secured immediately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums
secured by this Security Instrument whether or not the sums are then due.
If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence) offers to make an award to settle a claim for damages,
Borrower fails to respond to Lender within 30 days after the date the notice is given, Lender is authorized
to collect and apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the
sums secured by this Security Instrument, whether or not then due. "Opposing Party" means the third party
that owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in
regard to Miscellaneous Proceeds.
Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's
interest in the Property or rights under this Security Instrument. Borrower can cure such a default and, if
acceleration has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be
dismissed with a ruling that, in Lender's judgment, precludes forfeiture of the Property or other material
impairment of Lender's interest in the Property or rights under this Security Instrument. The proceeds of
any award or claim for damages that are attributable to the impairment of Lender's interest in the Property
are hereby assigned and shall be paid to Lender.
All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be
applied in the order provided for in Section 2.
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12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amortization of the sums secured by this Security Instrument granted by Lender
to Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower
or any Successors in Interest of Borrower. Lender shall not be required to commence proceedings against
any Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modify
amortization of the sums secured by this Security Instrument by reason of any demand made by the original
Borrower or any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or
remedy including, without limitation, Lender's acceptance of payments from third persons, entities or
Successors in Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or
preclude the exercise of any right or remedy.
13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants
and agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a "co-signer"): (a) is co-signing this
Security Instrument only to mortgage, grant and convey the co-signer's interest in the Property under the
terms of this Security Instrument; (b) is not personally obligated to pay the sums secured by this Security
Instrument; and (c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or
make any accommodations with regard to the terms of this Security Instrument or the Note without the
co-signer's consent.
Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes
Borrower's obligations under this Security Instrument in writing, and is approved by Lender, shall obtain
all of Borrower's rights and benefits under this Security Instrument. Borrower shall not be released from
Borrower's obligations and liability under this Security Instrument unless Lender agrees to such release in
writing. The covenants and agreements of this Security Instrument shall bind (except as provided in
Section 20) and benefit the successors and assigns of Lender.
14. Loan Charges. Lender may charge Borrower fees for services performed in connection with
Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees.
In regard to any other fees, the absence of express authority in this Security Instrument to charge a specific
fee to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge
fees that are expressly prohibited by this Security Instrument or by Applicable Law.
If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so
that the interest or other loan charges collected or to be collected in connection with the Loan exceed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the
charge to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted
limits will be refunded to Borrower. Lender may choose to make this refund by reducing the principal
owed under the Note or by making a direct payment to Borrower. If a refund reduces principal, the
reduction will be treated as a partial prepayment without any prepayment charge (whether or not a
prepayment charge is provided for under the Note). Borrower's acceptance of any such refund made by
direct payment to Borrower will constitute a waiver of any right of action Borrower might have arising out
of such overcharge.
15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument
must be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to
have been given to Borrower when mailed by first class mail or when actually delivered to Borrower's
notice address if sent by other means. Notice to any one Borrower shall constitute notice to all Borrowers
unless Applicable Law expressly requires otherwise. The notice address shall be the Property Address
unless Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly
notify Lender of Borrower's change of address. If Lender specifies a procedure for reporting Borrower's
change of address, then Borrower shall only report a change of address through that specified procedure.
There may be only one designated notice address under this Security Instrument at any one time. Any
notice to Lender shall be given by delivering it or by mailing it by first class mail to Lender's address
stated herein unless Lender has designated another address by notice to Borrower. Any notice in
connection with this Security Instrument shall not be deemed to have been given to Lender until actually
received by Lender. If any notice required by this Security Instrument is also required under Applicable
Law, the Applicable Law requirement will satisfy the corresponding requirement under this Security
Instrument.
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16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be
governed by federal law and the law of the jurisdiction in which the Property is located. All rights and
obligations contained in this Security Instrument are subject to any requirements and limitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the parties to agree by contract or it
might be silent, but such silence shall not be construed as a prohibition against agreement by contract. In
the event that any provision or clause of this Security Instrument or the Note conflicts with Applicable
Law, such conflict shall not affect other provisions of this Security Instrument or the Note which can be
given effect without the conflicting provision.
As used in this Security Instrument: (a) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to
take any action.
17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument.
18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
"Interest in the Property" means any legal or beneficial interest in the Property, including, but not limited
to, those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or
escrow agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser.
If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower
is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior
written consent, Lender may require immediate payment in full of all sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibited by
Applicable Law.
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay
these sums prior to the expiration of this period, Lender may invoke any remedies permitted by this
Security Instrument without further notice or demand on Borrower.
19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions,
Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time
prior to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in
this Security Instrument; (b) such other period as Applicable Law might specify for the termination of
Borrower's right to reinstate; or (c) entry of a judgment enforcing this Security Instrument. Those
conditions are that Borrower: (a) pays Lender all sums which then would be due under this Security
Instrument and the Note as if no acceleration had occurred; (b) cures any default of any other covenants or
agreements; (c) pays all expenses incurred in enforcing this Security Instrument, including, but not limited
to, reasonable attorneys' fees, property inspection and valuation fees, and other fees incurred for the
purpose of protecting Lender's interest in the Property and rights under this Security Instrument; and (d)
takes such action as Lender may reasonably require to assure that Lender's interest in the Property and
rights under this Security Instrument, and Borrower's obligation to pay the sums secured by this Security
Instrument, shall continue unchanged. Lender may require that Borrower pay such reinstatement sums and
expenses in one or more of the following forms, as selected by Lender: (a) cash; (b) money order; (c)
certified check, bank check, treasurer's check or cashier's check, provided any such check is drawn upon
an institution whose deposits are insured by a federal agency, instrumentality or entity; or (d) Electronic
Funds Transfer. Upon reinstatement by Borrower, this Security Instrument and obligations secured hereby
shall remain fully effective as if no acceleration had occurred. However, this right to reinstate shall not
apply in the case of acceleration under Section 18.
20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in
the Note (together with this Security Instrument) can be sold one or more times without prior notice to
Borrower. A sale might result in a change in the entity (known as the "Loan Servicer") that collects
Periodic Payments due under the Note and this Security Instrument and performs other mortgage loan
servicing obligations under the Note, this Security Instrument, and Applicable Law. There also might be
one or more changes of the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan
Servicer, Borrower will be given written notice of the change which will state the name and address of the
new Loan Servicer, the address to which payments should be made and any other information RESP A
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requires in connection with a notice of transfer of servicing. If the Note is sold and thereafter the Loan is
serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations
to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not
assumed by the Note purchaser unless otherwise provided by the Note purchaser.
Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) that arises from the other party's actions pursuant to this
Security Instrument or that alleges that the other party has breached any provision of, or any duty owed by
reason of, this Security Instrument, until such Borrower or Lender has notified the other party (with such
notice given in compliance with the requirements of Section 15) of such alleged breach and afforded the
other party hereto a reasonable period after the giving of such notice to take corrective action. If
Applicable Law provides a time period which must elapse before certain action can be taken, that time
period will be deemed to be reasonable for purposes of this paragraph. The notice of acceleration and
opportunity to cure given to Borrower pursuant to Section 22 and the notice of acceleration given to
Borrower pursuant to Section 18 shall be deemed to satisfy the notice and opportunity to take corrective
action provisions of this Section 20.
21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those
substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides
and herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials;
(b) "Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that
relate to health, safety or environmental protection; (c) "Environmental Cleanup" includes any response
action, remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental
Condition" means a condition that can cause, contribute to, or otherwise trigger an Environmental
Cleanup.
Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do,
nor allow anyone else to do, anything affecting the Property (a) that is in violation of any Environmental
Law, (b) which creates an Environmental Condition, or (c) which, due to the presence, use, or release of a
Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding
two sentences shall not apply to the presence, use, or storage on the Property of small quantities of
Hazardous Substances that are generally recognized to be appropriate to normal residential uses and to
maintenance of the Property (including, but not limited to, hazardous substances in consumer products).
Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit
or other action by any governmental or regulatory agency or private party involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any
Environmental Condition, including but not limited to, any spilling, leaking, discharge, release or threat of
release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Property. If Borrower learns, or is notified
by any governmental or regulatory authority, or any private party, that any removal or other remediation
of any Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all necessary
remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup.
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:
22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Security Instrument {but not prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: {a)
the default; {b) the action required to cure the default; {c) a date, not less than 30 days from the date
the notice is given to Borrower, by which the default must be cured; and {d) that failure to cure the
default on or before the date specified in the notice may result in acceleration of the sums secured by
this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstate after acceleration and the right to bring a court action to assert the non-existence of
a default or any other defense of Borrower to acceleration and sale. If the default is not cured on or
before the date specified in the notice, Lender at its option may require immediate payment in full of
all sums secured by this Security Instrument without further demand and may Invoke the power of
sale and any other remedies permitted by Applicable Law. Lender shall be entitled to collect all
expenses incurred in pursuing the remedies provided in this Section 22, including, but not limited to,
reasonable attorneys' fees and costs of title evidence.
If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written
notice of the occurrence of an event of default and of Lender's election to cause the Property to be
sold, and shall cause such notice to be recorded in each county in which any part of the Property is
located. Lender or Trustee shall mail copies of the notice as prescribed by Applicable Law to
Borrower and to other persons prescribed by Applicable Law. Trustee shall give public notice of sale
to the persons and in the manner prescribed by Applicable Law. After the time required by
Applicable Law, Trustee, without demand on Borrower, shall sell the Property at public auction to
the highest bidder at the time and place and under the terms designated in the notice of sale in one or
more parcels and in any order Trustee determines. Trustee may postpone sale of all or any parcel of
the Property by public announcement at the time and place of any previously scheduled sale. Lender
or its designee may purchase the Property at any sale.
Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any
covenant or warranty, expressed or implied. The recitals in the Trustee's deed shall be prims facie
evidence of the truth of the statements made therein. Trustee shall apply the proceeds of the sale in
the following order: (a) to all expenses of the sale, including, but not limited to, reasonable Trustee's
and attorneys' fees; (b) to all sums secured by this Security Instrument; and {c) any excess to the
person or persons legally entitled to it.
23. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lender shall
request Trustee to reconvey the Property and shall surrender this Security Instrument and all notes
evidencing debt secured by this Security Instrument to Trustee. Trustee shall reconvey the Property
without warranty to the person or persons legally entitled to it. Such person or persons shall pay any
recordation costs. Lender may charge such person or persons a fee for reconveying the Property, but only
if the fee is paid to a third party (such as the Trustee) for services rendered and the charging of the fee is
permitted under Applicable Law.
24. Substitute Trustee. Lender may, for any reason or cause, from time to time remove Trustee and
appoint a successor trustee to any Trustee appointed hereunder. Without conveyance of the Property, the
successor trustee shall succeed to all the title, power and duties conferred upon Trustee herein and by
Applicable Law.
25. Area and Location of Property. Either the Property is not more than 40 acres in area or the
Property is located within an incorporated city or village.
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Security Instrument and in any Rider executed by Borrower and recorded with it.
Witnesses:

-111~~ ~ ~I.a-rt "#,J;l(}UcL
</AA.412 &J Jzw
~·....l4t ·
Seal)

MANUEL DOMINGUEZ

~orrower

- - - - - - - - - - - - - - (Seal)
-Borrower

(Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

-Borrower

-Borrower

(Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

-Borrower

-Borrower

(Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

-Borrower

-Borrower
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STATE OF IDAHO,
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ADJUSTABLE RATE RIDER
(LIBOR Six-Month Index (As Published In The Wall Street Journal) - Rate Caps)
day of December, 2004
,
THIS ADJUSTABLE RATE RDER is made this 16th
and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed
of Trust, or Security Deed (the "Security Instrument") of the same date given by the
undersigned ("Borrower") to secure Borrower's Adjustable Rate Note (the "Note") to
New Century Mortgage Corporation

("Lender") of the same date and covering the property described in the Security Instrument
and located at: 2403 W. ORCHARD AVE, Nampa, ID 83651

[Property Address]
THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN THE
INTEREST RATE AND THE MONTHLY PAYMENT. THE NOTE LIMITS THE
AMOUNT BORROJVER'S INTEREST RATE CAN CHANGE AT ANY ONE TIME
AND THE MAXIMUM RATE BCRROJVER MUST PAY.
ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the
Security Instrument, Borrower and Lender further covenant and agree as follows:
A. INTERESTRATE AND MONTHLY PAYMENT CHANGES
The Note provides for an initial interest rate of
7. 825 % . The Note provides
for changes in the interest rate and the monthly payments, as follows:
4. INTEREST RAl"E AND MONTHLY PAYMENT CHANGES
(A) Change Dates
The interest rate I wil I pay may change on the first day of January, 2007
,
and on that day every 6th
month thereafter. Each date on which my interest rate
could change is called a "Change Date."
(B) The Index
Beginning with the first Change Date, my interest rate will be based on an Index. The
"Index" is the average of interbank offered rates for six month U.S. dollar-denominated
deposits in the London market ("LIBOR"), as published in The Wall Street Journal. The most
recent Index figure available as of the first business day of the month immediately preceding
the month in which the Change Date occurs is called the "Current Index."
If the Index is no longer available, the Note Holder will choose a new index that is based
upon comparable information. The Note Holder will give me notice of this choice.
(C) Calculation of Changes
Before each Change Date, the Note Holder will calculate my new interest rate by adding
Five And Fifty-five Hundredth (s)
percentage points
(
5. 550 % ) to the Current Index. The Note Holder wi II then round the result of
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this addition to the nearest one-eighth of one percentage point (0.12 5%). Subject to the limits
stated in Section 4(0) below, this rounded amount wiff be my new interest rate until the next
Change Date.
The Note Holder wil I then determine the amount of the monthly payment that would be
sufficient to repay the unpaid principal that I am expected to owe at the Change Date in full
on the Maturity Date at my new interest rate in substantially equal payments. The result of
this calculation wil I be the new amount of my monthly payment.
(D) Limits on Interest Rae Changes
The interest rate I am required to pay at the first Change Date wil I not be greater than
9. 325 % or less than
7. 825 % . Thereafter, my interest rate will
never be increased or decreased on any single Change Date by more than One And
One-half
percentage points
(
1. 500 %) from the rate of interest I have been paying for the preceding
6
months. My interest rate will never be greater than
14. 825 % .
(E) Effective Date of Changes
My new interest rate will become effective on each Change Date. I wi II pay the amount
of my new monthly payment beginning on the first monthly payment date after the Change
Date until the amount of my monthly payment changes again.
(F) Notice of Changes
the Note Holder wil I deliver or mail to me a notice of any changes in my interest rate and
the amount of my monthly payment before the effective date of any change. The notice wil I
include information required by law to be given to me and also the title and telephone number
of a person who will answer any question l may have regarding the notice.
B. TRANSFER a= THE PROPERTY OR A BENEFCIAL INTEREST N BCRRONER
Uniform Covenant 18 of the Security Instrument is amended to read as follows:
Transfer of the Property or a Beneficial Interest in Bon-ower. As used in this
Section 18, "Interest in the Property" means any legal or beneficial interest in the
Property, including, but not limited to, those beneficial interests transferred in a
bond for deed, contract for deed, installment sales contract or escrow agreement,
the intent of which is the transfer of title by Borrows r at a future date to a
purchaser.
If all or anY. part of the Property or any Interest in the Propertr is sold or
transferred (or If Borrower is not a natural eerson and a beneficia interest in
Borrower is sold or transferred) wit hout Lenders prior written consent, Lender may
require immediate payment in full of all sums secured by this Security Instrument.
However, this option shall not be exercised by Lender if such exercise is prohibited
by Applicable Law. Lender also shall not exercise this option if: (a) Borrower causes
to be submitted to Lender information required by Lender to evaluate the intended
transferee as if a new loan were being made to the transferee; and (b) Lender
reasonably determines that Lender's security wi II not be impaired by the loan
assumption and that the risk of a breach of any covenant or agreement in this
Security Instrument is acceptable to Lender.
To the extent permitted by Applicable Law, Lender may charge a reasonable fee
as a condition to Lender's consent to the loan assumption. Lender also may require
the transferee to sign an assumption agreement that is acceptable to Lender and that
obligates the transferee to keep all the promises and agreements made in the Note
and in this Security Instrument. Borrower will continue to be obligated under the
Note and this Security Instrument unless Lender releases Borrower in writing.
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If Lender exercises the option to require immediate payment in full, Lender shall
give Borrower notice of acceleration. The notice shall provide a period of not less
than 30 days from the date the notice is given in accordance with Section 15 within
which Borrows r must pay all sums secured by this Security Instrument. If Borrower
fails to pay these sums prior to the expiration of this period, Lender may invoke any
remedies permitted by this Security Instrument without further notice or demand on
Borrower.
BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained

~~e
-

.

=r.
-

~?;1~q~

(Seal)
-Borrower

_ _ _ _ _ _ _ _ _ _ _ _ (Seal)

_ _ _ _ _ _ _ _ _ _ _ _ (Seal)
-Borrower

_ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)
-Borrower

_ _ _ _ _ _ _ _ _ _ _ _ (Seal)
-Borrower

- - - - - - - - - - - - (Seal)
-Borrower

~L...L..k!..:('.L...l.~~___:::!,,,£'.l:..........Jl~':4---

_ _ _ _ _ _ _ _ _ _ _ _ (Seal)
-Borrower

-Borrower

_ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)
-Borrower

1000379879
cmt-83 SR (040 2)
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ADJUSTABLE RATE RIDER ADDENDUM
(Libor Index - Rate Caps)
This Adjustable Rate Rider Addendum is made this 16th
day of December
2004
and is incorporated into and shall be deemed to amend and supplement the Promissory Note (the "Note") and
Mortgage, Deed of Trust or Security Deed (the "Security Instrument") and Adjustable Rate Rider (the
"Rider") of the same date given by the undersigned (the "Borrower") to secure repayment of Borrower's
Note to
New Century Mortgage Corporation
(the "Lender").
Property securing repayment of the Note is described in the Security Instrument and located at:
2403 W. ORCHARD AVE, Nampa, ID 83651
(Property Address)

To the extent that the provisions of this Adjustable Rate Rider Addendum are inconsistent with the
provisions of the Note and/or Security Instrument and/or Rider, the provisions of this Addendum shall
prevail over and supersede any such inconsistent provisions of the Note and/or Security Instrument and/or
Rider.
In addition to the covenants and agreements made in the Note, Security Instrument, and Rider, Borrower and
Lender further covenant and agree as follows:
4.

(D) LIMITS ON INTEREST RATE CHANGES
The interest rate I am required to pay at the first change date will not be greater than
9.325 o/o or less than
7.825 %. Thereafter, my interest rate

will never be increased
One And One-half

or

decreased

on

any single Change Date by more than
percentage point(s) (
1.500%) from
the rate of interest I have been paying for the preceding 6 months. My interest rate will never be
greater than
14.825 o/o or less than
7.825 %.

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Adjustable Rate Rider Addendum.
.

--m~~~~ k[:t '-#?M,lo-"f~~ hw
M~mG\J~

NCMC
Adjustable Rate Rider Addendum
RE-102 (082296)

1000379879
Page 1 of 1
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PREPAYMENT RIDER
ADJUSTABLE RATE LOAN
This Prepayment Rider is made this 16th
day of December
2004
, and is incorporated
into and shall be deemed to amend and supplement the Promissory Note (the "Note") and Mortgage, Deed of
Trust or Security Deed (the "Security Instrument") of the same date given by the undersigned (the
"Borrower") to secure repayment of Borrower's Note to
New Century Mortgage Corporation
(the "Lender").
To the extent that the provisions of this Prepayment Rider are inconsistent with the provisions of the Note
and/or Security Instrument, the provisions of this rider shall prevail over and shall supersede any such
inconsistent provisions of the Note and/or Security Instrument.
In addition to the covenants and agreements made in the Note and Security Instrument, the Borrower and
Lender further covenant and agree as follows:
5. BORROWERS RIGHT TO PREPAY
I have the right to make prepayments of principal any time before they are due. A payment of
principal only is known as a "prepayment". When I make a prepayment, I will tell the Note Holder in
writing I am doing so. The Note Holder will use all of my prepayments to reduce the amount of
principal that I owe under this Note. If I make a partial prepayment, there will be no changes in the
due dates of my monthly payments unless: the Note Holder agrees in writing to those changes. My
partial prepayment may reduce the amount of my monthly payments after the first Change Date
following my partial prepayment.
If within 2 year(s) from the date of execution of the Security Instrument, I make a full
prepayment or, in certain cases a partial prepayment, and the total of such prepayment(s) in any
12-month period exceeds TWENTY PERCENT (20%) of the original principal amount of this loan, I
will pay a prepayment charge in an amount equal to the payment of 6 months advance interest on the
amount by which the total of my prepayment(s) within that 12-month period exceeds TWENTY
PERCENT (20%) of the original principal amount of the loan.
BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this

~~£)

~ffMh(,.I

M0ju~:P

NCMC
Prepay Rider -ARM (Multistate)
RE-103 (020800)

~~zf~

1000379879
Page I of I
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EXHIBIT "A"

Commencing at the Northwest corner of Section 20, Township 3 North, Range 2
west, Boise Meridian, Canyon County, Idaho, and bearing
North 89°51' East 425 feet along the North boundary of the aforesaid Section
20 to the REAL POINT OF BEGINNING; thence continuing
North 89°51' East 200 feet; thence
South a distance of 435.6 feet; thence
West a distance of 200 feet; thence
North 435.6 feet on a line parallel to the West boundary of the ~foresaid
Section 20 to the POINT OF BEGINNING.
EXCEPTING THEREFROM the South 100 feet thereof.
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EXHIBIT E
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In considera1ion of the location and cstabl isl,meut o! sni<l 11ub!ic highway as nibove
m; nn.d eaeli ol ll.S by sucl1 location, we, the undersigned owncrn and
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Electronically Filed
11/14/2018 10:25 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

Kimbell D. Gourley/ISB #3578
JONES ♦ GLEDHILL ♦ FUHRMAN
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

♦ GOURLEY,

P.A.

Attorneys for Plaintiff Nampa Highway District No. 1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
)
)
)
Plaintiff,
)
V.
)
BRIAN K. KNIGHT and LISA M. KNIGHT,
)
husband and wife, MANUEL DOMINGUEZ,
)
and MARIA DOMINGUEZ, husband and wife, )
CHICAGO TITLE INSURANCE COMPANY, )
a Florida corporation, QUICKEN LOANS
)
INC., a Michigan corporation, MORTGAGE
)
ELECTRONIC REGISTRATION
)
SYSTEMS, INC., a Delaware corporation,
)
LOANDEPOT.COM, LLC, a Delaware
)
limited liability company; TRANSNATION
)
TITLE & ESCROW, INC. dba Fidelity
)
National Title Company of Idaho, also dba
)
Fidelity National Title Company, a Delaware
)
corporation; and all unknown lessees and
)
tenants in possession of any or all of the
)
property which is subject to this action, and any )
other person or entity, who has or may have an )
interest in and to the property which is subject
)
of this action, referenced for convenience by
)
the fictitious designations of DOES 1
THROUGH 10,

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

Case No. CV14-18-11322

FIRST AMENDED COMPLAINT
FOR DECLARATORY JUDGMENT
AND TO QUIET TITLE

Defendants.
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COMES NOW the Plaintiff, the Nampa Highway District No. 1 ("NHD"), a body politic
corporate of the State of Idaho, by and through its counsel of record, the law firm of Jones ♦ Gledhill
♦

Fuhrman ♦ Gourley, P.A., and as and for a claim against the Defendants, complains and alleges as

follows:

I.
PARTIES, JURISDICTION, AND VENUE
1.

Plaintiff, NHD, is a body politic corporate of the State of Idaho, duly and legally

organized and created pursuant to, and by virtue of, the laws of the State of Idaho, and exercising its
powers by and through its duly elected, qualified and acting commissioners, Randy Noble, Bryce
Millar, and Dick Smith. NHD asserts it is the fee simple owner of the property described on Exhibits
A & B attached hereto (collectively, the "Property") or, alternatively, that it owns a right of way on
the Property. The Property is included within a 33-foot-wide by 2640-foot-long strip ofland generally
measured from the centerline of W. Orchard Avenue but measured more specially from the north
boundary of Section 20, Township 3 North, Range 2 West, Boise Meridian, Canyon County, Idaho,
which strip ofland is more particularly described in the Deed of Right of Way defined hereinbelow.
2.

The Defendants, Brian K. Knight and Lisa M. Knight, are, and at all times relevant

hereto were, husband and wife residing at and owning the property generally located at 2505 West
Orchard Avenue, Nampa, Idaho 83651, and may claim an interest in and to a portion of the Property
adjacent to their property.
3.

The Defendants, Manuel Dominguez and Maria Dominguez, are, and at all times

relevant hereto were, husband and wife residing at and owning the property generally located at 2403
West Orchard Avenue, Nampa, Idaho 83651, and may claim an interest in and to a portion of the
Property adjacent to his property.
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4.

The Defendant, Chicago Title Insurance Company, a Florida corporation, is, and at

all times relevant hereto was, the trustee of a certain deed of trust dated October 29, 2012, executed
by Brian K. Knight and Lisa M. Knight, as grantors/trustors, in favor of Chicago Title Insurance
Company, as trustee, Mortgage Electronic Registration Systems, Inc., as beneficiary, and Quicken
Loans, Inc., as lender, which deed of trust was recorded with the Canyon County, Idaho Recorder's
Office on November 8, 2012, as instrument no. 2012050088 (the "Knight Deed of Trust").
5.

The Defendant, Quicken Loans, Inc., is, and at all times relevant hereto was, a

Michigan corporation designated as lender on the Knight Deed of Trust.
6.

A true and correct copy of the Knight Deed of Trust is attached hereto as Exhibit C,

and by this reference incorporated herein as if set forth in full.
7.

The legal description on the Knight Deed of Trust includes a portion of the Property.

8.

The Defendant, Transnation Title and Escrow, Inc. doing business as Fidelity National

Title Company of Idaho, also doing business as Fidelity National Title Company, a Delaware
corporation, is, and at all times relevant hereto was, the trustee of a certain deed of trust dated July 18,
2018, executed by Manuel Dominguez and Maria Dominguez, as grantors, in favor of Fidelity
National Title, as trustee, Mortgage Electronic Registration Systems, Inc., as beneficiary, and in favor
ofLoandepot.com, LLC, as lender, which deed of trust was recorded with the Canyon County, Idaho
Recorder's Office on July 24, 2018, as instrument no. 2018-032389 (the "Dominguez DeedofTrust").
9.

The Defendant, Loandepot.com, LLC, is, and at all times relevant hereto was, a

Delaware limited liability company designated as lender on the Dominguez Deed of Trust.
10.

The Defendant, Mortgage Electronic Registration Systems, Inc. ("MERS") is, and at

all times relevant hereto was, a Delaware corporation designated as beneficiary of the Knight Deed
of Trust and the Dominguez Deed of Trust.
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11.

A true and correct copy of the Dominguez Deed of Trust is attached hereto as Exhibit

D,_and by this reference incorporated herein as if set forth in full.
12.

The legal description on the Dominguez Deed of Trust includes a portion of the

Property.
13.

The Defendants, DOES 1 through 10, were at all times relevant hereto lessees, tenants,

lienholders, or encumbrancers of the Property. Their existence and names are at present unknown to
NHD. Any such persons are joined as all unknown lessees and tenants in possession of any or all of
the Property, and any other person or entity, who has or may have an interest in and to the Property
referenced for convenience by the fictitious designations of DOES 1 through 10. If the existence of
any such unknown owners or claimants, if any there be, should be discovered during the pendency of
this action, NHD will move to add them as named parties.
14.

The above-entitled court has jurisdiction and venue over this action pursuant to Idaho

Code§ 6-401 and§ 11-1201, et seq.

II.
GENERAL ALLEGATIONS

15.

On or before August 4, 1941, J.G. Lupton and Ora Lupton, husband and wife, were

the fee simple owners of the Property.
16.

On August 4, 1941, J.G. Lupton and Ora Lupton, husband and wife, executed a deed

of right of way in favor of the Nampa Highway District, which deed of right of way was recorded,
among other places and dates, with the Canyon County, Idaho, Recorder's Office on February 21,
1989, as instrument no. 8903057 (the "Deed of Right of Way"). A true and correct certified copy of
the Deed of Right of Way is attached hereto as Exhibit E, and, by this reference, incorporated herein
as so set forth in full.
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17.

NHD is the successor in interest to the Nampa Highway District, grantee of the Deed

of Right of Way.
18.

Pursuant to the Deed of Right of Way, the Luptons granted to the Nampa Highway

District fee simple title, or, alternatively, a right of way on a strip ofland 33-feet-wide by 2640-feetlong measured generally from the centerline of W. Orchard A venue but measured more specifically
from the north boundary of Section 20, Township 3 North, Range 2 West, Boise Meridian, Canyon
County, Idaho.
19.

On October 11, 2018, NHD forwarded to Brian K. and Lisa M. Knight, and Manuel

Dominguez, a letter attaching this complaint and asking them to contact NHD' s counsel if they were
acknowledging and agreeing that NHD owns in fee simple or as right of way the subject 33 feet
measured from the north boundary of Section 20, Township 3 North, Range 2 West, Boise Meridian,
Canyon County, Idaho, which is adjacent to their properties. No response or communication was
received from either Mr. and Ms. Knight or Mr. Dominguez.

III.
COUNT ONE -ACTION FOR DECLARATORY JUDGMENT AND QUIET TITLE
a.c. §§ 6-401, et seq. and 10-1201, et seq.)
20.

NHD realleges the allegations contained in paragraphs 1 through 15 hereinabove.

21.

NHD seeks the court to enter declaratory judgment decreeing that NHD is the fee

simple owner of the Property or, alternatively, that it has a right of way on the Property. NHD further
requests the court enter judgment and decree quieting title to the Property in NHD or, alternatively,
quieting title to a right of way on the Property, and that the Defendants have no right, title or interest
in and to all or any portion of the Property or, alternatively, whatever right, title or interest they may
have is subject to such right of way owned by NHD.
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22.

An actual and justiciable case in controversy exists between NHD and the Defendants

with respect to what rights NHD has, and with respect to what rights the Defendants have, in and to
the Property, which case in controversy requires the court to make a declaration as to the same.

IV.
REQUEST FOR ATTORNEY'S FEES

23.

NHD has retained the firm of JONES

♦ GLEDHILL ♦ FUHRMAN ♦ GOURLEY,

P.A. to prosecute this declaratory judgment and quiet title action on its behalf and a reasonable
attorney's fee for the bringing of this action is the sum of$2,500.00 if judgment is entered by default,
and such additional sums as this court deems just and equitable if judgment is entered other than by
default.

V.
PRAYER FOR RELIEF
WHEREFORE, the Plaintiff, NHD, respectfully prays for declaratory and quiet title judgment
against the Defendants as follows:
A.

For declaratory judgment that NHD is the fee simple owner of the Property or, in the

alternative, that NHD owns a right of way on the Property, that the Defendants have no right, title or
interest in and to all or any portion of the Property or, in the alternative, that whatever right, title or
interest the Defendants have in the Property is subject to the right of way owned by NHD, and that
title to the Property, or, in the alternative, the right of way, is quieted in favor ofNHD;
B.

For attorney's fees and costs in the sum of$2,500.00 ifjudgment is entered by default

and for such other and further reasonable sums as to the court may deem just and equitable if this
matter is contested; and
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C.

For such other and further relief the Court deems just and equitable in the premises.

DATED this 14 th day of November, 2018.

JONES +GLEDHILL +FUHRMAN +GOURLEY, P.A.

Kimbell D. Gourley
Attorney for Plaintiff,
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Parametrix Inc.
7761 W. Ri • rside Drive Suit 201
Boi e, ID 83714
Project o. 314-6823-00 l
October 23 2018
Page 1 of 1
ampa Highway Di trict #1
Middleton Rd and Orchard Ave Intersection Signalization
Assessor' Parcel o. R3 I 49200000

PARCELN0 . 9
DEEDED RIGHT-OF-WAY (PER INST. NO. 8903057)
A parcel of land located in the orthwest One Quarter of the 'orthwest One Quarter of Section 20,
Township 3 North, Range 2 West Boise Meridian, Canyon County, Idaho be·ng mor particularly
d scribed as foHows:
Commencing at the orthwest omer of said Section 20, thence following the northerly line of said
Section 20 South 89°25 44 East a distance of225.00 ti et to the POINT OF BEGINNING.

Thence following said northerly Iine.; South 89°25 44 · Ea t a distance of l 00.00 feet·
Thence leaving said north.e rly line, South 0°22'21 West a distance of33.00 feet o a point on
th southerly righ -of-way line of Orchard Avenue;
Thence foJlowing said southerly right-of-way lin
orth 89°25 44' West a distance of
100.00 feet'
Thence leaving said southerly right-of-way line orth 0°22 21 Ea ta distance of 33.00 feet
to the POINT OF BEGINNING.

The above-describe d parcel contains 3 300 square feet (0.08 acres) more or less.

/O·Z3·zc,1 8
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Parametrix,. Inc.
7761 W. Riverside Drive Suit 201
Boi e, ID 83714
Project o. 3 l 4!-6823-001
Octob r 23. 20 L8
Page 1 of 1
ampa Highway Di trict #1
Middleton Rd and Orchard Ave, Inters ction Signalization
As essor s Parcel No. R314890 000

PARCEL 0.11
DEEDED RIGHT-OF-W AY (PER INST. NO. 8903057)
A parcel of Jand ]ocated in the Northwest One Quarter of the orthwest One Quarter of Section 20.
Township 3 orth, Range 2 W st Boise M ridian Canyon County Idaho b ·ing more particularly
described as foHows.

Commencing at the ortbwest Comer of said ection 20 thence following the northerly line of aid
Section 20, South 89°25'44 Ea ta distance of 425.00 feet to the POINT OF BEGINNING.
Thence following said northerly Lin South 89°25 ·44 East a di tance of 200.00 feet·
Thence leaving said northerly line South 0°22 21 West a distance of 3 3 .00 feet to a point on
the outhedy right~of-way Iin of Orchard Avenue.
Thence foli owing said southerly right-of-way line, ortb 89°25 44 Wet a distance of
200.00 feet;
Thence leaving said\ southerly right-of-way line orth 0°22'21' Eat a distance of 33.00 fe t
to the POINT OF BEGINNING ..

The above~described parcel contains 6 600 quare fee (OJ 5 acres) more or less.
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2012-050088
RECORDED

11/08/2012 08:16 AM
CHRIS YAMAMOTO
CANYON COUNTY RECORDER
Pgs=18 MBROWN
TYPE: MTG D OF T
TITLE SOURCE, INC.
ELECTRON/CALLY RECORDED

Return To:

Document Management

$61.00

()u i cken I oan~ Inc.

1050 Woo,jward Ave
Detroit. Ml 48226-1906

Prepared By:

Moe Khansa

57037440 --\~

~-)'~:ll)D££I)hiQfFTR1JiS'fta)
MIN

3311260443

100039033112604438

DEFINITIONS
Words used in multiple sections of this document are defined below and other words are defined in
Sections 3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this document arc
also provided in Section 16.

(A) "Security Instrument" means this document, which is dated
together with all Riders to this document.
(B) "Borrower"is

October 29, 2012

Brian K. Knight and Lisa M. Knight. husband and wife

Borrower is the trustor under this Security Instrument.

(C)"Lender"~

Quicken Loans Inc.

Lender is a
organized and existing under the laws of

Corporation
the State of Michigan

2463591374

IDAHO-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT WITH MERS
VMP ®

fnii1ii~Hfl1iH11111lii 1111111111111111111111
q03311260443 0233 264 0117
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Lender's address is
(D) "Trustee"is

1050 Woodward Ave. Detroit. MI

48226-1906

Chicago THl e Insurance Company

(E) "MERS" is \1ortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is
acting solely as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary
under this Security Instrument. \1ERS is organized and existing under the laws of Delaware, and has an
address and telephone number of P.O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS.
(F) "Note"means the promissory note signed by Borrower and dated
October 29. 2012
The Note states that Borrower owes Lender One Hundred Ninety Six Thousand Seven
Hundred and 00/100
Dollars
) plus interest. Borrower has promised to pay this debt in regular Periodic
(U.S.$ 196,700.00
November 1, 2032
Payments and to pay the debt in full not later than
(G) "Property" means the property that is described below under the heading "Transfer of Rights in the
Property."
(H) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all sums due under this Security Instrument, plus interest.
(I) "Riders" means all Riders to this Security Instrument that arc executed by Borrower. The following
Riders are to be executed by Borrower [check box as applicable]:

D Adjustable Rate Rider D
D Bailoon Rider
D
DvARider
D

Condominium Rider
D Second Home Rider
Planned Unit Development Rider D 1-4 Family Rider
[Rx] Other(s) [specify]
Biweekly Payment Rider

Legal Attached
(J) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations,
ordinances and administrative rnles and orders (that have the effect of law) as well as all applicable final,
non-appealable judicial opinions.
(K) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners
association or similar organization.
(L) "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by
check, draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic
instrument, computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit
or credit an account. Such term includes, but is not limited to, point-of-sale transfers, automated teller
machine transactions, transfers initiated by telephone. wire transfers, and automated clearinghouse
transfers.
(M) "Escrow Items" means those items that are described in Section 3.
(N) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid
by any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i)
damage to, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the
Property; (iii) conveyance in lieu of condemnation; or (iv) misrepresentations ot or omissions as to, the
value and/or condition of the Property.
(0) "Mortgage Insurance" means insurance protecting Lender against the nonpayment ot~ or default on,
the Loan.
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(P) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (ii) any amounts under Section 3 of this Security Instrument.
(Q) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its
implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to
time, or any additional or successor legislation or regulation that governs the same subject matter. As used
in this Security Instrument. "RESPA" refers to all requirements and restrictions that are imposed in regard
to a "federally related mortgage loan" even if the Loan does not qualify as a "federally related mo1igage
loan" under RESPA
(R) ''Successor in Interest of Borrower" means any party that has taken title to the Property, whether or
not that party has assumed Borrower's obligations under the Note and/or this Security Instrument.
TRANSFER OF RIGHTS IN THE PROPERTY
The beneficiary of this Security Instrument is \1:ERS (solely as nominee for Lender and Lender's
successors and assigns) and the successors and assigns of MERS. This Security Instrument secures to
Lender: (i) the repayment of the Loan, and all renewals, extensions and modifications of the Note; and (ii)
the performance of Borrower's covenants and agreements under this Security Instrument and the Note. For
this purpose, Borrower irrevocably grants and conveys to Trustee, in trust, with power of sale, the
following described property located in the
County
[Type of Recording Jurisdiction]
of
Canyon
[Name of Recording Jurisdiction) :

SEE EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREOF.
SUBJECT TO COVENANTS OF RECORD.

31492000 0

Parcel ID Number:

which currently has the address of

2505 WOrchard Ave

[Street)

Nampa

[City],

Idaho

83651

[Zip Code)

("Property Address"):
TOGETHER WITH all the improvements now or hereafter erected on the property, and all
easements, appurtenances. and fixtures now or hereafter a part of the property. All replacements and
additions shall also be covered by this Security Instrument. All of the foregoing is referred to in this
Security Instrument as the "Property." Borrower understands and agrees that MERS holds only legal title
to the interests granted by Borrower in this Security Instrument, but, if necessary to comply with law or
custom, MERS (as nominee for Lender and Lender's successors and assigns) has the right: to exercise any
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or all of those interests. including, but not limited to, the right to foreclosure and sell the Property; and to
take any action required of Lender including, but not limited to, releasing and canceling this Security
Instrument.
BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has
the right to grant and convey the Property and that the Property is unencumbered, except for encumbrances
of record. Borrower warrants and will defend generally the title to the Property against all claims and
demands, subject to any encumbrances of record.
THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenants with limited variations by jurisdiction to constitute a uniform security instrument covering real
property.
UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:
I. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges.
Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items
pursuant to Section 3. Payments due under the Note and this Security Instrument shall be made in U.S.
currency. However, if any check or other instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Security Instrument be made in one or more of the following forms, as
selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or
cashier's check, provided any such check is drawn upon an institution whose deposits are insured by a
federal agency, instrumentality, or entity; or (d) Electronic Funds Transfer.
Payments are deemed received by Lender when received at the location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions in Section 15.
Lender may return any payment or partial payment if the payment or partial payments are insufficient to
bring the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan
current, without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial
payments in the future, but Lender is not obligated to apply such payments at the time such payments are
accepted. If each Periodic Payment is applied as of its scheduled due date, then Lender need not pay
interest on unapplied funds. Lender may hold such unapplied funds until Borrower makes payment to bring
the Loan current. If Borrower does not do so within a reasonable period of time, Lender shall either apply
such funds or return them to Borrower. If not applied earlier, such funds will be applied to the outstanding
principal balance under the Note immediately prior to foreclosure. No offset or claim which Bo1rnwer
might have now or in the future against Lender shall relieve Borrower from making payments due under
the Note and this Security Instrument or performing the covenants and agreements secured by this Security
Instrument.
2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all
payments accepted and applied by Lender shall be applied in the following order of priority: (a) interest
due under the Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments
shall be applied to each Periodic Payment in the order in which it became due. Any remaining amounts
shall be applied first to late charges, second to any other amounts due under this Security Instrument, and
then to reduce the principal balance of the Note.
If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and
the late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received
from Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be
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paid in full. To the extent that any excess exists after the payment is applied to the full payment of one or
more Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall
be applied first to any prepayment charges and then as described in the Note.
Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under
the Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments.
3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
under the Note, until the Note is paid in full, a sum (the "Funds") to provide for payment of amounts due
for: (a) taxes and assessments and other items which can attain priority over this Security Instrument as a
lien or encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (c)
premiums for any and all insurance required by Lender under Section 5; and (d) Mortgage Insurance
premiums, if any. or any sums payable by Borrower to Lender in lieu of the payment of Mortgage
Insurance premiums in accordance with the provisions of Section 10. These items are called "Escrow
Items." At origination or at any time during the term of the Loan, Lender may require that Community
Association Dues, Fees, and Assessments, if any, be escrowed by Borrower, and such dues, fees and
assessments shall be an Escrow Item. Borrower shall promptly furnish to Lender all notices of amounts to
be paid under this Section. Borrower shall pay Lender the Funds for Escrow Items unless Lender waives
Borrower's obligation to pay the Funds for any or all Escrow Items. Lender may waive Borrower's
obligation to pay to Lender Funds for any or all Escrow Items at any time. Any such waiver may only be
in writing. In the event of such waiver, Borrower shall pay directly, when and where payable. the amounts
due for any Escrow Items for which payment of Funds has been waived by Lender and, if Lender requires,
shall furnish to Lender receipts evidencing such payment within such time period as Lender may require.
Borrower's obligation to make such payments and to provide receipts shall for all purposes be deemed to
be a covenant and agreement contained in this Security Instrument, as the phrase "covenant and agreement"
is used in Section 9. If Borrower is obligated to pay Escrow Items directly, pursuant to a waiver, and
Borrower fails to pay the amount due for an Escrow Item, Lender may exercise its rights under Section 9
and pay such amount and Borrower shall then be obligated under Section 9 to repay to Lender any such
amount. Lender may revoke the waiver as to any or all Escrow Items at any time by a notice given in
accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all Funds. and in
such amounts, that are then required under this Section 3.
Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply
the Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can
require under RESPA. Lender shall estimate the amount of Funds due on the basis of cun-ent data and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable
Law.
The Funds shall be held in an institution whose deposits are insured by a federal agency,
instrumentality, or entity (including Lender, if Lender is an institution whose deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time
specified under RESPA. Lender shall not charge Bon-ower for holding and applying the Funds, annually
analyzing the escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the
Funds and Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing
or Applicable Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower
any interest or earnings on the Funds. Borrower and Lender can agree in writing, however, that interest
shall be paid on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the
Funds as required by RESPA.
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If there is a surplus of Funds held in escrow. as defined under RESPA, Lender shall account to
Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow,
as defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESP A, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make
up the deficiency in accordance with RESPA, but in no more than 12 monthly payments.
Upon payment in full of all sums secured by this Security Instmment, Lender shall promptly refund
to Borrower any Funds held by Lender.
4. Charges; Liens. Borrower shall pay all taxes, assessments, charges. fines, and impositions
attributable to the Property which can attain priority over this Security Instmment. leasehold payments or
ground rents on the Property, if any. and Community Association Dues. Fees, and Assessments, if any. To
the extent that these items are Escrow Items, Borrower shall pay them in the manner provided in Section 3.
Borrower shall promptly discharge any lien which has priority over this Security Instmment unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable
to Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith
by, or defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to
prevent the enforcement of the lien while those proceedings arc pending, but only until such proceedings
are concluded; or (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating
the lien to this Security lnstmment. If Lender determines that any part of the Property is subject to a lien
which can attain priority over this Security Instrument, Lender may give Borrower a notice identifying the
lien. Within IO days of the date on which that notice is given, Borrower shall satisfy the lien or take one or
more of the actions set forth above in this Section 4.
Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or
reporting service used by Lender in connection with this Loan.
5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on
the Property insured against loss by fire, hazards included within the term "extended coverage," and any
other hazards including. but not limited to, earthquakes and Hoods, for which Lender requires insurance.
This insurance shall be maintained in the amounts (including deductible levels) and for the periods that
Lender requires. What Lender requires pursuant to the preceding sentences can change during the term of
the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's
right to disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may
require Borrower to pay, in connection with this Loan, either: (a) a one-time charge for t1ood zone
determination, certification and tracking services; or (b) a one-time charge for t1ood zone determination
and certification services and subsequent charges each time remappings or similar changes occur which
reasonably might affect such determination or certification. Borrower shall also be responsible for the
payment of any fees imposed by the Federal Emergency Management Agency in connection with the
review of any flood 70ne determination resulting from an objection by Borrower.
If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Bo1Tower's expense. Lender is under no obligation to purchase any
particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might
not protect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk,
hazard or liability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall
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become additional debt of Borrower secured by this Security Instrnment. These amounts shall bear interest
at the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from
Lender to Borrower requesting payment.
All insurance policies required by Lender and renewals of such policies shall be subject to Lender's
right to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as
mortgagee and/or as an additional loss payee. Lender shall have the right to hold the policies and renewal
certificates. If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and
renewal notices. If Borrower obtains any form of insurance coverage, not otherwise required by Lender.
for damage to, or destrnction of, the Property, such policy shall include a standard mortgage clause and
shall name Lender as mortgagee and/or as an additional loss payee.
In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender
may make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree
in writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall
be applied to restoration or repair of the Property, if the restoration or repair is economically feasible and
Lender's security is not lessened. During such repair and restoration period, Lender shall have the right to
hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the
work has been completed to Lender's satisfaction. provided that such inspection shall be undertaken
promptly. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series
of progress payments as the work is completed. Unless an agreement is made in writing or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any
interest or earnings on such proceeds. Fees for public adjusters, or other third parties, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If
the restoration or repair is not economically feasible or Lender's security would be lessened, the insurance
proceeds shall be applied to the sums secured by this Security Instrnment, whether or not then due, with
the excess, if any, paid to Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2.
If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance
claim and related matters. If Borrower does not respond within 30 days to a notice from Lender that the
insurance carrier has offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day
period will begin when the notice is given. In either event, or if Lender acquires the Property under
Section 22 or otherwise, Borrower hereby assig11s to Lender (a) Borrower's rights to any insurance
proceeds in an amount not to exceed the amounts unpaid under the Note or this Security Instrument, and
(b) any other of Borrower's rights (other than the right to any refund of unearned premiums paid by
Borrower) under all insurance policies covering the Property, insofar as such rights arc applicable to the
coverage of the Property. Lender may use the insurance proceeds either to repair or restore the Property or
to pay amounts unpaid under the Note or this Security lnstrnment, whether or not then due.
6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal
residence within 60 days after the execution of this Security Instrument and shall continue to occupy the
Property as Borrower's principal residence for at least one year after the date of occupancy, unless Lender
otherwise agrees in writing, which consent shall not be unreasonably withheld, or unless extenuating
circumstances exist which are beyond Borrower's control.
7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the
Property. Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in
order to prevent the Property from deteriorating or decreasing in value due to its condition. Unless it is
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determined pursuant to Section S that repair or restoration is not economically feasible, Borrower shall
promptly repair the Property if damaged to avoid further deterioration or damage. If insurance or
condemnation proceeds are paid in connection with damage to, or the taking ot~ the Property, Borrower
shall be responsible for repairing or restoring the Property only if Lender has released proceeds for such
purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of
progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient
to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of
such repair or restoration.
Lender or its agent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.
8. Borrower's Loan Application. Borrower shall be in default iC during the Loan application
process, Borrower or any persons or entities acting at the direction of Borrower or with Borrower's
knowledge or consent gave materially false, misleading, or inaccurate information or statements to Lender
(or failed to provide Lender with material information) in connection with the Loan. Material
representations include. but are not limited to, representations concerning Borrower's occupancy of the
Property as Borrower's principal residence.
9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If
(a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there
is a legal proceeding that might significantly affect Lender's interest in the Property and/or rights under
this Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrument or to enforce laws or
regulations), or (c) Borrower has abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriate to protect Lender's interest in the Property and rights under this Security
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing
the Property. Lender's actions can include, but arc not limited to: (a) paying any sums secured by a lien
which has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable
attorneys' fees to protect its interest in the Property and/or rights under this Security Instrnment, including
its secured position in a bankruptcy proceeding. Securing the Property includes, but is not limited to,
entering the Property to make repairs, change locks, replace or board up doors and windows, drain water
from pipes, eliminate building or other code violations or dangerous conditions, and have utilities turned
on or off. Although Lender may take action under this Section 9, Lender does not have to do so and is not
under any duty or obligation to do so. It is agreed that Lender incurs no liability for not taking any or all
actions authorized under this Section 9.
Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security lnstrnment. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting
payment.
If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the
lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless
Lender agrees to the merger in writing.
10. :\1ortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the \fortgage Insurance in effect. If, for any reason,
the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage insurer that
previously provided such insurance and Borrower was required to make separately designated payments
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toward the premiums for Mortgage Insurance. Borrower shall pay the premiums required to obtain
coverage substantially equivalent to the '.\1ortgage Insurance previously in effect, at a cost substantially
equivalent to the cost to Borrower of the Mortgage Insurance previously in effect. from an alternate
mortgage insurer selected by Lender. If substantially equivalent Mortgage Insurance coverage is not
available, Borrower shall continue to pay to Lender the amount of the separately designated payments that
were due when the insurance coverage ceased to be in effect. Lender will accept, use and retain these
payments as a non-refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be
non-refundable, notwithstanding the fact that the Loan is ultimately paid in full, and Lender shall not be
required to pay Borrower any interest or earnings on such loss reserve. Lender can no longer require loss
reserve payments if Mortgage Insurance coverage (in the amount and for the period that Lender requires)
provided by an insurer selected by Lender again becomes available, is obtained. and Lender requires
separately designated payments toward the premiums for Mortgage Insurance. 1f Lender required Mortgage
Insurance as a condition of making the Loan and Borrower was required to make separately designated
payments toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to
maintain Mortgage Insurance in effect, or to provide a non-refundable loss reserve, until Lender's
requirement for Mortgage Insurance ends in accordance with any written agreement between Borrower and
Lender providing for such termination or until termination is required by Applicable Law. Nothing in this
Section 10 affects Borrower's obligation to pay interest at the rate provided in the Note.
Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it
may incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage
Insurance.
Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may
enter into agreements with other parties that share or modify their risk, or reduce losses. These agreements
are on terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to
these agreements. These agreements may require the mortgage insurer to make payments using any source
of funds that the mortgage insurer may have available (which may include funds obtained from Mortgage
Insurance premiums).
As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer,
any other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that
derive from (or might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in
exchange for sharing or modifying the mortgage insurer's risk, or reducing losses. If such agreement
provides that an affiliate of Lender takes a share of the insurer's risk in exchange for a share of the
premiums paid to the insurer, the arrangement is often termed "captive reinsurance." further:

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund.
(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights
may include the right to receive certain disclosures, to request and obtain cancellation of the
Mortgage Insurance, to have the Mortgage Insurance terminated automatically, and/or to receive a
refund of any Mortgage Insurance premiums that were unearned at the time of such cancellation or
termination.
11. Assignment of Miscellaneous Proceeds~ Forfeiture. All Miscellaneous Proceeds are hereby
assigned to and shall be paid to Lender.
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If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of
the Property. if the restoration or repair is economically feasible and Lender's security is not lessened.
During such repair and restoration period, Lender shall have the right to hold such \1iscellaneous Proceeds
until Lender has had an opportunity to inspect such Property to ensure the work bas been completed to
Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the
repairs and restoration in a single disbursement or in a series of progress payments as the work is
completed. Unless an agreement is made in writing or Applicable Law requires interest to be paid on such
Miscellaneous Proceeds, Lender shall not be required to pay Borrower any interest or earnings on such
Miscellaneous Proceeds. If the restoration or repair is not economically feasible or Lender's security would
be lessened, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument,
whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2.
In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with
the excess, if any, paid to Borrower.
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is equal to or
greater than the amount of the sums secured by this Security Instrument immediately before the partial
taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums
secured by this Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds
multiplied by the following fraction: (a) the total amount of the sums secured immediately before the
partial taking, destruction, or loss in value divided by (b) the fair market value of the Property
immediately before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower.
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is less than the
amount of the sums secured immediately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums
secured by this Security Instrument whether or not the sums are then due.
If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence) offers to make an award to settle a claim for damages,
Borrower fails to respond to Lender within 30 days after the date the notice is given, Lender is authorized
to collect and apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the
sums secured by this Security Instrument, whether or not then due. "Opposing Party" means the third party
that owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in
regard to Miscellaneous Proceeds.
Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's
interest in the Property or rights under this Security Instrument. Borrower can cure such a default and, if
acceleration has occurred, reinstate as provided in Section 1Q, by causing the action or proceeding to be
dismissed with a ruling that, in Lender's judgment, precludes forfeiture of the Property or other material
impairment of Lender's interest in the Property or rights under this Security Instrument. The proceeds of
any award or claim for damages that are attributable to the impairment of Lender's interest in the Property
are hereby assigned and shall be paid to Lender.
All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be
applied in the order provided for in Section 2.
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12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amortization of the sums secured by this Security Instrument granted by Lender
to Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower
or any Successors in Interest of Borrower. Lender shall not be required to commence proceedings against
any Successor in Interest of Borrower or to refuse to extend time for payment or othenvise modify
amortization of the sums secured by this Security Instrument by reason of any demand made by the original
Bon-ower or any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or
remedy including, without limitation. Lender's acceptance of payments from third persons. entities or
Successors in Interest of Borrower or in amounts less than the amount then due. shall not be a waiver of or
preclude the exercise of any right or remedy.
13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants
and agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a "co-signer"): (a) is co-signing this
Security Instnnnent only to mortgage, grant and convey the co-signer's interest in the Property under the
tenns of this Security Instrument; (b) is not personally obligated to pay the sums secured by this Security
Instrument; and (c) agrees that Lender and any other Borrower can agree to extend. modify, forbear or
make any accommodations with regard to the terms of this Security Instrument or the Note without the
co-signer's consent.
Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes
Borrower's obligations under this Security Instnrment in writing, and is approved by Lender, shall obtain
all of Borrower's rights and benefits under this Security Instrument. Borrower shall not be released from
Borrower's obligations and liability under this Security Instrument unless Lender agrees to such release in
writing. The covenants and agreements of this Security Instnunent shall bind (except as provided in
Section 20) and benefit the successors and assigns of Lender.
14. Loan Charges. Lender may charge Borrower fees for services performed in connection with
Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees.
In regard to any other fees, the absence of express authority in this Security Instrument to charge a specific
fee to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge
fees that are expressly prohibited by this Security Instrument or by Applicable Law.
If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so
that the interest or other loan charges collected or to be collected in connection with the Loan exceed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the
charge to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted
limits will be refunded to Borrower. Lender may choose to make this refund by reducing the principal
owed under the Note or by making a direct payment to Borrower. If a refund reduces principal, the
reduction will be treated as a partial prepayment without any prepayment charge (whether or not a
prepayment charge is provided for under the Note). Borrower's acceptance of any such refund made by
direct payment to Borrower will constitute a waiver of any right of action Borrower might have arising out
of such overcharge.
15. Notices. All notices given by Borrower or Lender in connection with this Security Instmment
must be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to
have been given to Borrower when mailed by first class mail or when actually delivered to Borrower's
notice address if sent by other means. Notice to any one Borrower shall constitute notice to all Borrowers
unless Applicable Law expressly requires otherwise. The notice address shall be the Property Address
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unless Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly
notify Lender of Borrower's change of address. If Lender specifics a procedure for reporting Borrower's
change of address, then Borrower shall only report a change of address through that specified procedure.
There may be only one designated notice address under this Security Instrnment at any one time. Any
notice to Lender shall be given by delivering it or by mailing it by first class mail to Lender's address
stated herein unless Lender has designated another address by notice to Borrower. Any notice in
connection with this Security Instrnment shall not be deemed to have been given to Lender until actually
received by Lender. If any notice required by this Security Instrnment is also required under Applicable
Law, the Applicable Law requirement will satisfy the corresponding requirement under this Security
lnstrnmcnt.
16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be
governed by federal law and the law of the jurisdiction in which the Property is located. All rights and
obligations contained in this Security Instrument are subject to any requirements and limitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the parties to agree by contract or it
might be silent, but such silence shall not be construed as a prohibition against agreement by contract. In
the event that any provision or clause of this Security Instrument or the Note conflicts with Applicable
Law, such conflict shall not affect other provisions of this Security Instrnment or the Note which can be
given effect without the conflicting provision.
As used in this Security Instrnment: (a) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to
take any action.
17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument.
18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
"Interest in the Property" means any legal or beneficial interest in the Property, including, but not limited
to, those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or
escrow agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser.
If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower
is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior
written consent, Lender may require immediate payment in full of all sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibited by
Applicable Law.
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay
these sums prior to the expiration of this period, Lender may invoke any remedies permitted by this
Security Instrument without further notice or demand on Borrower.
19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions,
Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time
prior to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in
this Security Instrument; (b) such other period as Applicable Law might specify for the termination of
Borrower's right to reinstate; or (c) entry of a judgment enforcing this Security Instrument. Those
conditions are that Borrower: (a) pays Lender all sums which then would be due under this Security
Instrnment and the Note as if no acceleration had occurred; (b) cures any default of any other covenants or
agreements; (c) pays all expenses incurred in enforcing this Security Instrument, including, but not limited
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to, reasonable attorneys' fees, property inspection and valuation fees, and other fees incurred for the
purpose of protecting Lender's interest in the Property and rights under this Security Instrument; and (d)
takes such action as Lender may reasonably require to assure that Lender's interest in the Property and
rights under this Security Instmment, and Borrower's obligation to pay the sums secured by this Security
Instrument, shall continue unchanged. Lender may require that Borrower pay such reinstatement sums and
expenses in one or more of the following forms, as selected by Lender: (a) cash; (b) money order; (c)
certified check, bank check. treasurer's check or cashier's check, provided any such check is drawn upon
an institution whose deposits are insured by a federal agency, instrumentality or entity; or (d) Electronic
Funds Transfer. Upon reinstatement by Borrower. this Security Instrument and obligations secured hereby
shall remain fully effective as if no acceleration had occurred. However, this right to reinstate shall not
apply in the case of acceleration under Section 18.
20. Sale of Note; Change of Loan SerYicer; Notice of GrieYance. The Note or a partial interest in
the Note (together with this Security Instrument) can be sold one or more times without prior notice to
Borrower. A sale might result in a change in the entity (known as the "Loan Servicer") that collects
Periodic Payments due under the Note and this Security Instrument and performs other mortgage loan
servicing obligations under the Note, this Security Instrument, and Applicable Law. There also might be
one or more changes of the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan
Servicer, Borrower will be given written notice of the change which will state the name and address of the
new Loan Servicer, the address to which payments should be made and any other information RESPA
requires in connection with a notice of transfer of servicing. If the Note is sold and thereafter the Loan is
serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations
to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not
assumed by the Note purchaser unless otherwise provided by the Note purchaser.
Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) that arises from the other party's actions pursuant to this
Security Instmmcnt or that alleges that the other party has breached any provision of. or any duty owed by
reason of, this Security lnstrnment, until such Borrower or Lender has notified the other party (with such
notice given in compliance with the requirements of Section 15) of such alleged breach and afforded the
other party hereto a reasonable period after the giving of such notice to take corrective action. If
Applicable Law provides a time period which must elapse before certain action can be taken, that time
period will be deemed to be reasonable for purposes of this paragraph. The notice of acceleration and
opportunity to cure given to Borrower pursuant to Section 22 and the notice of acceleration given to
Borrower pursuant to Section 18 shall be deemed to satisfy the notice and opportunity to take corrective
action provisions of this Section 20.
21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those
substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides
and herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials;
(b) "Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that
relate to health, safety or environmental protection; (c) "Environmental Cleanup" includes any response
action, remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental
Condition" means a condition that can cause, contribute to, or otherwise trigger an Environmental
Cleanup.
Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do,
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nor allow anyone else to do, anything affecting the Property (a) that is in violation of any Environmental
Law, (b) which creates an Environmental Condition, or (c) which, due to the presence, use, or release of a
Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding
two sentences shall not apply to the presence, use, or storage on the Property of small quantities of
Hazardous Substances that are generally recognized to be appropriate to normal residential uses and to
maintenance of the Property (including, but not limited to, hazardous substances in consumer products).
Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit
or other action by any governmental or regulatory agency or private party involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any
Environmental Condition, including but not limited to, any spilling, leaking, discharge, release or threat of
release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Property. If Borrower learns, or is notified
by any governmental or regulatory authority, or any private party, that any removal or other remediation
of any Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all necessary
remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup.
NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:
22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Security Instrument (but not prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)
the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the date
the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the
default on or before the date specified in the notice may result in acceleration of the sums secured by
this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstate after acceleration and the right to bring a court action to assert the non-existence of
a default or any other defense of Borrower to acceleration and sale. If the default is not cured on or
before the date specified in the notice, Lender at its option may require immediate payment in full of
all sums secured by this Security Instrument without further demand and may invoke the power of
sale and any other remedies permitted by Applicable Law. Lender shall be entitled to collect all
expenses incurred in pursuing the remedies provided in this Section 22, including, but not limited to.
reasonable attorneys' fees and costs of title evidence.
If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written
notice of the occurrence of an event of default and of Lender's election to cause the Property to be
sold, and shall cause such notice to be recorded in each county in which any part of the Property is
located. Trustee shall mail copies of the notice as prescribed by Applicable Law to Borrower and to
other persons prescribed by Applicable Law. Trustee shall give public notice of sale to the persons
and in the manner prescribed by Applicable Law. After the time required by Applicable Law.
Trustee, without demand on Borrower, shall sell the Property at public auction to the highest bidder
at the time and place and under the terms designated in the notice of sale in one or more parcels and
in any order Trustee determines. Trustee may postpone sale of all or any parcel of the Property by
public announcement at the time and place of any previously scheduled sale. Lender or its designee
may purchase the Property at any sale.
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Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any
covenant or warranty. expressed or implied. The recitals in the Trustee's deed shall be prima facie
evidence of the truth of the statements made therein. Trustee shall apply the proceeds of the sale in
the following order: (a) to all expenses of the sale, including. but not limited to. reasonable Trustee's
and attorneys' fees; (b) to all sums secured by this Security Instrument; and (c) any excess to the
person or persons legally entitled to it.
23. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lender shall
request Trustee to reconvey the Property and shall surrender this Security Instrument and all notes
evidencing debt secured by this Security Instrument to Trustee. Trustee shall reconvey the Property
without warranty to the person or persons legally entitled to it. Such person or persons shall pay any
reeordation costs. Lender may charge such person or persons a fee for reconveying the Property, but only
if the fee is paid to a third party (such as the Tmstee) for services rendered and the charging of the fee is
permitted under Applicable Law.
24. Substitute Trustee. Lender may, for any reason or cause, from time to time remove Trustee and
appoint a successor trustee to any Trustee appointed hereunder. Without conveyance of the Property, the
successor trustee shall succeed to all the title, power and duties conferred upon Trustee herein and by
Applicable Law.
25. Area and Location of Property. The Property is (a) located within an incorporated city or
village: (b) not more than 80 acres, regardless of its location, provided it is not principally used for the
agricultural production of crops, livestock, dairy or aquatic goods; or (c) not more than 40 acres,
regardless of its use or location.
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Security Instmmcnt and in any Rider executed by Borrower and recorded wit it.
Witnesses:

(H.f.-'------+-.L.._--:----+-~-¥~--'--

(Seal)

-Borrower

Jm#.

GJtM.iQht

J

01291?012 (Seal)
-Bonuwcr

(Seal)

- - - - - - - - - - - - - - - (Seal)

-Borrower

-Borrower

(Seal)

- - - - - - - - - - - - - - - (Seal)

-Borrower

-BotTower

(Seal)

- - - - - - - - - - - - - (Seal)

-Borrower

-Borrower
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STATE OF IDAHO,

On this

Canyon
29th

County ss:

day of

/Ls ~

October. 2012;

, before me,

H',G"c</7'?Bn
/P ~ ,
an K.

Knight and

a Notary Public in and for said coufu'y:i~d state, personally'appeared

Lisa M. Knight. husband and wife

known or proved to me to be the person(s) who executed the foregoing instmment, and acknowledged to
me that he/she/they executed the same.
In witness whereof I have hereunto set my hand
and year in this
certificate first above written.

·I

ELSA :F,RB°£MAN
Not$'y J>ubl1c
·, S.tatep( Idaho

I

My Commission Expires:

Elsa Freeman
Nampa, Idaho
Commission Expires 10/29/15
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Title No Tl-57037440
LEGAL DESCRIPTION
EXHIBIT "A"
THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF CANYON. STATE OF Idaho. AND IS
DESCRIBED AS FOLLOWS:
CO\JfMENCTNG AT THE NORTHWEST CORNER OF SECTION 20 TN TOWNSHIP 3 NORTH, RANGE 2 WEST FROM
THE BOISE MERIDIAN, CANYON COUNTY, IDAHO, AND BEARING NORTH 89°51' EAST 225 FEET, ALONG THE
NORTH BOUNDARY OF THE AFORESAID SECTION 20 TO THE REAL POINT OF BEGINNING; THENCE
CONTINUING NORTH 89°51 EAST JOO FEET, ALONG THE NORTH BOUNDARY OF THE AFORESAID SECTION 20;
THENCE SOUTH 435.6 FEET; THENCE WEST 100 FEET; THENCE NORTH 435.6 FEET, ON A LINE PARALLEL TO THE
WEST BOUNDARY OF THE AFORESAID SECTION 20 TO THE REAL POINT OF BEGINNING.
Parcel ID: R31492000 0
Commonly known as 2505 W Orchard Ave. Nampa, ID 83651
However, by showing this address no additional coverage is provided
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After Recording Return To:
LOANDEPOT.COM, LLC
25500 COMMERCENTRE DR,
SUITE 100
LAKE FOREST, CA 9 2 6 3 0
Attn: DOC CONTROL

Prepared By:
ANDY JEFFS
LOANDEPOT.COM, LLC
26642 TOWNE CENTRE DRIVE
FOOTHILL RANCH,CA926 10
(888)337-688 8

2018-032389
RECORDED

07/24/2018 03:16 PM
CHRIS YAMAMOTO
CANYON COUNTY RECORDER
$45.00
Pgs=16 PBRIDGES
TYPE: MTG D OF T
ALLIANCE TITLE - BOISE PRODUCTION
ELECTRON/CALLY RECORDED

[Space Above This Line For Recording Data]

DEED OF TRUST
DOMINGUEZ
Loan#: 102740721
MIN:1008537010 27407211
MERS Phone: 1-888-679-6377
PIN: R31489010 o

DEFINITIONS
Words used in multiple sections of this document are defined below and other words are defined in Sections
3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this document are also provided
in Section 16.
(A} "Security Instrument" means this document, which is dated JULY 18, 2 018, together with all

Riders to this document.
(B} "Borrower" is MANUEL DOMINGUEZ AND MARIA DOMINGUEZ, HUSBAND AND WIFE.
Borrower is the trustor under this Security Instrument.
(C} "Lender is LOANDEPOT. COM, LLC. Lender is a LIMITED LIABILITY COMPANY organized and
existing under the laws of DELAWARE. Lender's address is 2 6 6 4 2 TOWNE CENTRE DRIVE,
FOOTHILL RANCH,

CA

92610.

(D} "Trustee" is FIDELITY NATIONAL TITLE.
(E) "MERS" is Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is
acting solely as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary under
this Security Instrument. MERS is organized and existing under the laws of Delaware, and has an address
and telephone number of P.O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS.
(F} "Note" means the promissory note signed by Borrower and dated JULY 18, 2018. The Note states

that Borrower owes Lender ONE HUNDRED NINETY-THRE E THOUSAND NINE HUNDRED AND
00/100 Dollars (U.S. $193,900.00) plus interest. Borrower has promised to pay this debt in regular
Periodic Payments and to pay the debt in full not later than AUGUST 1 , 2 0 3 3.
(G} "Property" means the property that is described below under the heading "Transfer of Rights in the
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Property."
(H) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all sums due under this Security Instrument, plus interest.
(I) "Riders" means all Riders to this Security Instrument that are executed by Borrower. The following
Riders are to be executed by Borrower [check box as applicable]:
□ Condominium Rider
□ Second Home Rider
□ Adjustable Rate Rider
□ Biweekly Payment Rider
□ Planned Unit Development Rider
□ Balloon Rider
□ Other(s) [specify]
□ 1-4 Family Rider
(J) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations,
ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final, non
-appealable judicial opinions.
(K) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners
association or similar organization.
(L) "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by check,
draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument,
computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit or credit an
account. Such term includes, but is not limited to, point-of-sale transfers, automated teller machine
transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse transfers.
(M) "Escrow Items" means those items that are described in Section 3.
(N) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid by
any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i)
damage to, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the Property;
(iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the value and/or
condition of the Property.
(0) "Mortgage Insurance" means insurance protecting Lender against the nonpayment of, or default on,
the Loan.
(P) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (ii) any amounts under Section 3 of this Security Instrument.
(Q) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. §2601 et seq.) and its
implementing regulation, Regulation X (12 C.F.R. Part 1024), as they might be amended from time to time,
or any additional or successor legislation or regulation that governs the same subject matter. As used in this
Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard to a
"federally related mortgage loan" even if the Loan does not qualify as a "federally related mortgage loan"
under RESPA.
(R) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or
not that party has assumed Borrower's obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY
The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's successors
and assigns) and the successors and assigns of MERS. This Security Instrument secures to Lender: (i) the
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repayment of the Loan, and all renewals, extensions and modifications of the Note; and (ii) the performance
of Borrower's covenants and agreements under this Security Instrument and the Note. For this purpose,
Borrower irrevocably grants and conveys to Trustee, in trust, with power of sale, the following described
property located in the COUNTY of CANYON:
SEE ATTACHED LEGAL DESCRIPTION , EXHIBIT A
which currently has the address of 2403 W ORCHARD AVE, NAMPA, ID 83651 ("Property
Address"):
TOGETHER WITH all the improvements now or hereafter erected on the property, and all
easements, appurtenances, and fixtures now or hereafter a part of the property. All replacements and
additions shall also be covered by this Security Instrument. All of the foregoing is referred to in this Security
Instrument as the "Property." Borrower understands and agrees that MERS holds only legal title to the
interests granted by Borrower in this Security Instrument, but, if necessary to comply with law or custom,
MERS (as nominee for Lender and Lender's successors and assigns) has the right: to exercise any or all of
those interests, including, but not limited to, the right to foreclose and sell the Property; and to take any
action required of Lender including, but not limited to, releasing and canceling this Security Instrument.
BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and
has the right to grant and convey the Property and that the Property is unencumbered, except for
encumbrances of record. Borrower warrants and will defend generally the title to the Property against all
claims and demands, subject to any encumbrances of record.
THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenants with limited variations by jurisdiction to constitute a uniform security instrument covering real
property.
UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:
1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges.
Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items
pursuant to Section 3. Payments due under the Note and this Security Instrument shall be made in U.S.
currency. However, if any check or other instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Security Instrument be made in one or more of the following forms, as selected
by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or cashier's check,
provided any such check is drawn upon an institution whose deposits are insured by a federal agency,
instrumentality, or entity; or (d) Electronic Funds Transfer.
Payments are deemed received by Lender when received at the location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions in Section 15.
Lender may return any payment or partial payment if the payment or partial payments are insufficient to
bring the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan
current, without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial
payments in the future, but Lender is not obligated to apply such payments at the time such payments are
accepted. If each Periodic Payment is applied as of its scheduled due date, then Lender need not pay interest
on unapplied funds. Lender may hold such unapplied funds until Borrower makes payment to bring the Loan
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current. If Borrower does not do so within a reasonable period of time, Lender shall either apply such funds
or return them to Borrower. If not applied earlier, such funds will be applied to the outstanding principal
balance under the Note immediately prior to foreclosure. No offset or claim which Borrower might have now
or in the future against Lender shall relieve Borrower from making payments due under the Note and this
Security Instrument or performing the covenants and agreements secured by this Security Instrument.
2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all
payments accepted and applied by Lender shall be applied in the following order of priority: (a) interest due
under the Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments shall be
applied to each Periodic Payment in the order in which it became due. Any remaining amounts shall be
applied first to late charges, second to any other amounts due under this Security Instrument, and then to
reduce the principal balance of the Note.
If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and the
late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received from
Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be paid in
full. To the extent that any excess exists after the payment is applied to the full payment of one or more
Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall be
applied first to any prepayment charges and then as described in the Note.
Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under
the Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments.
3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
under the Note, until the Note is paid in full, a sum (the "Funds") to provide for payment of amounts due for:
(a) taxes and assessments and other items which can attain priority over this Security Instrument as a lien or
encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (c) premiums
for any and all insurance required by Lender under Section 5; and (d) Mortgage Insurance premiums, if any,
or any sums payable by Borrower to Lender in lieu of the payment of Mortgage Insurance premiums in
accordance with the provisions of Section I 0. These items are called "Escrow Items." At origination or at any
time during the term of the Loan, Lender may require that Community Association Dues, Fees, and
Assessments, if any, be escrowed by Borrower, and such dues, fees and assessments shall be an Escrow Item.
Borrower shall promptly furnish to Lender all notices of amounts to be paid under this Section. Borrower
shall pay Lender the Funds for Escrow Items unless Lender waives Borrower's obligation to pay the Funds
for any or all Escrow Items. Lender may waive Borrower's obligation to pay to Lender Funds for any or all
Escrow Items at any time. Any such waiver may only be in writing. In the event of such waiver, Borrower
shall pay directly, when and where payable, the amounts due for any Escrow Items for which payment of
Funds has been waived by Lender and, if Lender requires, shall furnish to Lender receipts evidencing such
payment within such time period as Lender may require. Borrower's obligation to make such payments and
to provide receipts shall for all purposes be deemed to be a covenant and agreement contained in this
Security Instrument, as the phrase "covenant and agreement" is used in Section 9. If Borrower is obligated to
pay Escrow Items directly, pursuant to a waiver, and Borrower fails to pay the amount due for an Escrow
Item, Lender may exercise its rights under Section 9 and pay such amount and Borrower shall then be
obligated under Section 9 to repay to Lender any such amount. Lender may revoke the waiver as to any or all
Escrow Items at any time by a notice given in accordance with Section 15 and, upon such revocation,
. Borrower shall pay to Lender all Funds, and in such amounts, that are then required under this Section 3.
Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to
apply the Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can
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require under RESP A. Lender shall estimate the amount of Funds due on the basis of current data and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable
Law.
The Funds shall be held in an institution whose deposits are insured by a federal agency,
instrumentality, or entity (including Lender, if Lender is an institution whose deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time
specified under RESP A. Lender shall not charge Borrower for holding and applying the Funds, annually
analyzing the escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the
Funds and Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing or
Applicable Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower any
interest or earnings on the Funds. Borrower and Lender can agree in writing, however, that interest shall be
paid on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the Funds as
required by RESP A.
If there is a surplus of Funds held in escrow, as defined under RESP A, Lender shall account to
Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow, as
defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESP A, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make up
the deficiency in accordance with RESPA, but in no more than 12 monthly payments.
Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund
to Borrower any Funds held by Lender.
4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions
attributable to the Property which can attain priority over this Security Instrument, leasehold payments or
ground rents on the Property, if any, and Community Association Dues, Fees, and Assessments, if any. To
the extent that these items are Escrow Items, Borrower shall pay them in the manner provided in Section 3.
Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to
Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or
defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to prevent
the enforcement of the lien while those proceedings are pending, but only until such proceedings are
concluded; or ( c) secures from the holder of the lien an agreement satisfactory to Lender subordinating the
lien to this Security Instrument. If Lender determines that any part of the Property is subject to a lien which
can attain priority over this Security Instrument, Lender may give Borrower a notice identifying the lien.
Within 10 days of the date on which that notice is given, Borrower shall satisfy the lien or take one or more
of the actions set forth above in this Section 4.
Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or
reporting service used by Lender in connection with this Loan.
5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on
the Property insured against loss by fire, hazards included within the term "extended coverage," and any
other hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance. This
insurance shall be maintained in the amounts (including deductible levels) and for the periods that Lender
requires. What Lender requires pursuant to the preceding sentences can change during the term of the Loan.
The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's right to
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disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may require Borrower
to pay, in connection with this Loan, either: (a) a one-time charge for flood zone determination, certification
and tracking services; or (b) a one-time charge for flood zone determination and certification services and
subsequent charges each time remappings or similar changes occur which reasonably might affect such
determination or certification. Borrower shall also be responsible for the payment of any fees imposed by the
Federal Emergency Management Agency in connection with the review of any flood zone determination
resulting from an objection by Borrower.
If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Borrower's expense. Lender is under no obligation to purchase any
particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might not
protect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk, hazard
or liability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall
become additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest at
the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from Lender
to Borrower requesting payment.
All insurance policies required by Lender and renewals of such policies shall be subject to Lender's
right to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as
mortgagee and/or as an additional loss payee. Lender shall have the right to hold the policies and renewal
certificates. If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and
renewal notices. If Borrower obtains any form of insurance coverage, not otherwise required by Lender, for
damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and shall
name Lender as mortgagee and/or as an additional loss payee.
In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender
may make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in
writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall be
applied to restoration or repair of the Property, if the restoration or repair is economically feasible and
Lender's security is not lessened. During such repair and restoration period, Lender shall have the right to
hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the work
has been completed to Lender's satisfaction, provided that such inspection shall be undertaken promptly.
Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of progress
payments as the work is completed. Unless an agreement is made in writing or Applicable Law requires
interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any interest or
earnings on such proceeds. Fees for public adjusters, or other third parties, retained by Borrower shall not be
paid out of the insurance proceeds and shall be the sole obligation of Borrower. If the restoration or repair is
not economically feasible or Lender's security would be lessened, the insurance proceeds shall be applied to
the sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid to
Borrower. Such insurance proceeds shall be applied in the order provided for in Section 2.
If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance
claim and related matters. If Borrower does not respond within 30 days to a notice from Lender that the
insurance carrier has offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day
period will begin when the notice is given. In either event, or if Lender acquires the Property under Section
22 or otherwise, Borrower hereby assigns to Lender (a) Borrower's rights to any insurance proceeds in an
amount not to exceed the amounts unpaid under the Note or this Security Instrument, and (b) any other of
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Borrower's rights (other than the right to any refund of unearned premiums paid by Borrower) under all
insurance policies covering the Property, insofar as such rights are applicable to the coverage of the Property.
Lender may use the insurance proceeds either to repair or restore the Property or to pay amounts unpaid
under the Note or this Security Instrument, whether or not then due.
6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal
residence within 60 days after the execution of this Security Instrument and shall continue to occupy the
Property as Borrower's principal residence for at least one year after the date of occupancy, unless Lender
otherwise agrees in writing, which consent shall not be unreasonably withheld, or unless extenuating
circumstances exist which are beyond Borrower's control.
7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the Property.
Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in order to prevent
the Property from deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to
Section 5 that repair or restoration is not economically feasible, Borrower shall promptly repair the Property
if damaged to avoid further deterioration or damage. If insurance or condemnation proceeds are paid in
connection with damage to, or the taking of, the Property, Borrower shall be responsible for repairing or
restoring the Property only if Lender has released proceeds for such purposes. Lender may disburse proceeds
for the repairs and restoration in a single payment or in a series of progress payments as the work is
completed. If the insurance or condemnation proceeds are not sufficient to repair or restore the Property,
Borrower is not relieved of Borrower's obligation for the completion of such repair or restoration.
Lender or its agent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.
8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application
process, Borrower or any persons or entities acting at the direction of Borrower or with Borrower's
knowledge or consent gave materially false, misleading, or inaccurate information or statements to Lender
(or failed to provide Lender with material information) in connection with the Loan. Material representations
include, but are not limited to, representations concerning Borrower's occupancy of the Property as
Borrower's principal residence.
9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument.
If(a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there
is a legal proceeding that might significantly affect Lender's interest in the Property and/or rights under this
Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrument or to enforce laws or
regulations), or (c) Borrower has abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriate to protect Lender's interest in the Property and rights under this Security
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing the
Property. Lender's actions can include, but are not limited to: {a) paying any sums secured by a lien which
has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable attorneys' fees to
protect its interest in the Property and/or rights under this Security Instrument, including its secured position
in a bankruptcy proceeding. Securing the Property includes, but is not limited to, entering the Property to
make repairs, change locks, replace or board up doors and windows, drain water from pipes, eliminate
building or other code violations or dangerous conditions, and have utilities turned on or off. Although
Lender may take action under this Section 9, Lender does not have to do so and is not under any duty or
obligation to do so. It is agreed that Lender incurs no liability for not taking any or all actions authorized
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under this Section 9.
Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting
payment.
If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the
lease. Borrower shall not surrender the leasehold estate and interests herein conveyed or terminate or cancel
the ground lease. Borrower shall not, without the express written consent of Lender, alter or amend the
ground lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge
unless Lender agrees to the merger in writing.
10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the
Loan, Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect. If, for any
reason, the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage
insurer that previously provided such insurance and Borrower was required to make separately designated
payments toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to obtain
coverage substantially equivalent to the Mortgage Insurance previously in effect, at a cost substantially
equivalent to the cost to Borrower of the Mortgage Insurance previously in effect, from an alternate mortgage
insurer selected by Lender. If substantially equivalent Mortgage Insurance coverage is not available,
Borrower shall continue to pay to Lender the amount of the separately designated payments that were due
when the insurance coverage ceased to be in effect. Lender will accept, use and retain these payments as a
non-refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be non-refundable,
notwithstanding the fact that the Loan is ultimately paid in full, and Lender shall not be required to pay
Borrower any interest or earnings on such loss reserve. Lender can no longer require loss reserve payments if
Mortgage Insurance coverage (in the amount and for the period that Lender requires) provided by an insurer
selected by Lender again becomes available, is obtained, and Lender requires separately designated payments
toward the premiums for Mortgage Insurance. If Lender required Mortgage Insurance as a condition of
making the Loan and Borrower was required to make separately designated payments toward the premiums
for Mortgage Insurance, Borrower shall pay the premiums required to maintain Mortgage Insurance in effect,
or to provide a non-refundable loss reserve, until Lender's requirement for Mortgage Insurance ends in
accordance with any written agreement between Borrower and Lender providing for such termination or until
termination is required by Applicable Law. Nothing in this Section IO affects Borrower's obligation to pay
interest at the rate provided in the Note.
Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it
may incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage Insurance.
Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may
enter into agreements with other parties that share or modify their risk, or reduce losses. These agreements
are on terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to
these agreements. These agreements may require the mortgage insurer to make payments using any source of
funds that the mortgage insurer may have available (which may include funds obtained from Mortgage
Insurance premiums).
As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer,
any other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that
derive from (or might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in
exchange for sharing or modifying the mortgage insurer's risk, or reducing losses. If such agreement provides
that an affiliate of Lender takes a share of the insurer's risk in exchange for a share of the premiums paid to
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the insurer, the arrangement is often termed "captive reinsurance." Further:
(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund.
(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may
include the right to receive certain disclosures, to request and obtain cancellation of the Mortgage
Insurance, to have the Mortgage Insurance terminated automatically, and/or to receive a refund of any
Mortgage Insurance premiums that were unearned at the time of such cancellation or termination.
11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby
assigned to and shall be paid to Lender.
If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of
the Property, if the restoration or repair is economically feasible and Lender's security is not lessened. During
such repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds until
Lender has had an opportunity to inspect such Property to ensure the work has been completed to Lender's
satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the repairs and
restoration in a single disbursement or in a series of progress payments as the work is completed. Unless an
agreement is made in writing or Applicable Law requires interest to be paid on such Miscellaneous Proceeds,
Lender shall not be required to pay Borrower any interest or earnings on such Miscellaneous Proceeds. If the
restoration or repair is not economically feasible or Lender's security would be lessened, the Miscellaneous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with the
excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be applied in the order provided for in
Section 2.
In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with the
excess, if any, paid to Borrower.
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is equal to or greater
than the amount of the sums secured by this Security Instrument immediately before the partial taking,
destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums secured by this
Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds multiplied by the
following fraction: (a) the total amount of the sums secured immediately before the partial taking,
destruction, or loss in value divided by (b) the fair market value of the Property immediately before the
partial taking, destruction, or loss in value. Any balance shall be paid to Borrower.
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is less than the
amount of the sums secured immediately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums
secured by this Security Instrument whether or not the sums are then due.
If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence) offers to make an award to settle a claim for damages,
Borrower fails to respond to Lender within 30 days after the date the notice is given, Lender is authorized to
collect and apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the sums
secured by this Security Instrument, whether or not then due. "Opposing Party" means the third party that
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owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in regard to
Miscellaneous Proceeds.
Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's interest
in the Property or rights under this Security Instrument. Borrower can cure such a default and, if acceleration
has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be dismissed with a
ruling that, in Lender's judgment, precludes forfeiture of the Property or other material impairment of
Lender's interest in the Property or rights under this Security Instrument. The proceeds of any award or claim
for damages that are attributable to the impairment of Lender's interest in the Property are hereby assigned
and shall be paid to Lender.
All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be
applied in the order provided for in Section 2.
12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amortization of the sums secured by this Security Instrument granted by Lender
to Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower or
any Successors in Interest of Borrower. Lender shall not be required to commence proceedings against any
Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modify amortization
of the sums secured by this Security Instrument by reason of any demand made by the original Borrower or
any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or remedy
including, without limitation, Lender's acceptance of payments from third persons, entities or Successors in
Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or preclude the
exercise of any right or remedy.
13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants
and agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a "co-signer"): (a) is co-signing this Security
Instrument only to mortgage, grant and convey the co-signer's interest in the Property under the terms of this
Security Instrument; (b) is not personally obligated to pay the sums secured by this Security Instrument; and
(c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or make any
accommodations with regard to the terms of this Security Instrument or the Note without the co-signer's
consent.
Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes
Borrower's obligations under this Security Instrument in writing, and is approved by Lender, shall obtain all
of Borrower's rights and benefits under this Security Instrument. Borrower shall not be released from
Borrower's obligations and liability under this Security Instrument unless Lender agrees to such release in
writing. The covenants and agreements of this Security Instrument shall bind (except as provided in Section
20) and benefit the successors and assigns of Lender.
14. Loan Charges. Lender may charge Borrower fees for services performed in connection with
Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees. In
regard to any other fees, the absence of express authority in this Security Instrument to charge a specific fee
to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge fees
that are expressly prohibited by this Security Instrument or by Applicable Law.
If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted
so that the interest or other loan charges collected or to be collected in connection with the Loan exceed the
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permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the
charge to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted
limits will be refunded to Borrower. Lender may choose to make this refund by reducing the principal owed
under the Note or by making a direct payment to Borrower. If a refund reduces principal, the reduction will
be treated as a partial prepayment without any prepayment charge (whether or not a prepayment charge is
provided for under the Note). Borrower's acceptance of any such refund made by direct payment to Borrower
will constitute a waiver of any right of action Borrower might have arising out of such overcharge.
15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument
must be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to
have been given to Borrower when mailed by first class mail or when actually delivered to Borrower's notice
address if sent by other means. Notice to any one Borrower shall constitute notice to all Borrowers unless
Applicable Law expressly requires otherwise. The notice address shall be the Property Address unless
Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly notify
Lender of Borrower's change of address. If Lender specifies a procedure for reporting Borrower's change of
address, then Borrower shall only report a change of address through that specified procedure. There may be
only one designated notice address under this Security Instrument at any one time. Any notice to Lender shall
be given by delivering it or by mailing it by first class mail to Lender's address stated herein unless Lender
has designated another address by notice to Borrower. Any notice in connection with this Security Instrument
shall not be deemed to have been given to Lender until actually received by Lender. If any notice required by
this Security Instrument is also required under Applicable Law, the Applicable Law requirement will satisfy
the corresponding requirement under this Security Instrument.
16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be
governed by federal law and the law of the jurisdiction in which the Property is located. All rights and
obligations contained in this Security Instrument are subject to any requirements and limitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the parties to agree by contract or it
might be silent, but such silence shall not be construed as a prohibition against agreement by contract. In the
event that any provision or clause of this Security Instrument or the Note conflicts with Applicable Law, such
conflict shall not affect other provisions of this Security Instrument or the Note which can be given effect
without the conflicting provision.
As used in this Security Instrument: (a) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to take
any action.
17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security
Instrument.
18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
"Interest in the Property" means any legal or beneficial interest in the Property, including, but not limited to,
those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or
escrow agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser.
If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower
is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior
written consent, Lender may require immediate payment in full of all sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibited by
Applicable Law.
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If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this Security
Instrument without further notice or demand on Borrower.
19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions,
Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time prior
to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in this
Security Instrument; (b) such other period as Applicable Law might specify for the termination of Borrower's
right to reinstate; or (c) entry of a judgment enforcing this Security Instrument. Those conditions are that
Borrower: (a) pays Lender all sums which then would be due under this Security Instrument and the Note as
if no acceleration had occurred; (b) cures any default of any other covenants or agreements; (c) pays all
expenses incurred in enforcing this Security Instrument, including, but not limited to, reasonable attorneys'
fees, property inspection and valuation fees, and other fees incurred for the purpose of protecting Lender's
interest in the Property and rights under this Security Instrument; and (d) takes such action as Lender may
reasonably require to assure that Lender's interest in the Property and rights under this Security Instrument,
and Borrower's obligation to pay the sums secured by this Security Instrument, shall continue unchanged.
Lender may require that Borrower pay such reinstatement sums and expenses in one or more of the following
forms, as selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or
cashier's check, provided any such check is drawn upon an institution whose deposits are insured by a federal
agency, instrumentality or entity; or (d) Electronic Funds Transfer. Upon reinstatement by Borrower, this
Security Instrument and obligations secured hereby shall remain fully effective as if no acceleration had
occurred. However, this right to reinstate shall not apply in the case of acceleration under Section 18.
20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in
the Note (together with this Security Instrument) can be sold one or more times without prior notice to
Borrower. A sale might result in a change in the entity (known as the "Loan Servicer") that collects Periodic
Payments due under the Note and this Security Instrument and performs other mortgage loan servicing
obligations under the Note, this Security Instrument, and Applicable Law. There also might be one or more
changes of the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan Servicer,
Borrower will be given written notice of the change which will state the name and address of the new Loan
Servicer, the address to which payments should be made and any other information RESPA requires in
connection with a notice of transfer of servicing. If the Note is sold and thereafter the Loan is serviced by a
Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations to Borrower will
remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not assumed by the
Note purchaser unless otherwise provided by the Note purchaser.
Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) that arises from the other party's actions pursuant to this Security
Instrument or that alleges that the other party has breached any provision of, or any duty owed by reason of,
this Security Instrument, until such Borrower or Lender has notified the other party (with such notice given
in compliance with the requirements of Section 15) of such alleged breach and afforded the other party hereto
a reasonable period after the giving of such notice to take corrective action. If Applicable Law provides a
time period which must elapse before certain action can be taken, that time period will be deemed to be
reasonable for purposes of this paragraph. The notice of acceleration and opportunity to cure given to
Borrower pursuant to Section 22 and the notice of acceleration given to Borrower pursuant to Section 18
shall be deemed to satisfy the notice and opportunity to take corrective action provisions of this Section 20.
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21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those
substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and
herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials; (b)
"Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that
relate to health, safety or environmental protection; (c) "Environmental Cleanup" includes any response
action, remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental
Condition" means a condition that can cause, contribute to, or otherwise trigger an Environmental Cleanup.
Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do,
nor allow anyone else to do, anything affecting the Property {a) that is in violation of any Environmental
Law, (b) which creates an Environmental Condition, or (c) which, due to the presence, use, or release of a
Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding two
sentences shall not apply to the presence, use, or storage on the Property of small quantities of Hazardous
Substances that are generally recognized to be appropriate to normal residential uses and to maintenance of
the Property (including, but not limited to, hazardous substances in consumer products).
Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit
or other action by any governmental or regulatory agency or private party involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any
Environmental Condition, including but not limited to, any spilling, leaking, discharge, release or threat of
release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Property. If Borrower learns, or is notified by
any governmental or regulatory authority, or any private party, that any removal or other remediation of any
Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all necessary
remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup.

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:
22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration
following Borrower's breach of any covenant or agreement in this Security Instrument (but not prior
to acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify:
(a) the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the
date the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure
the default on or before the date specified in the notice may result in acceleration of the sums secured
by this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstate after acceleration and the right to bring a court action to assert the non-existence of a
default or any other defense of Borrower to acceleration and sale. If the default is not cured on or
before the date specified in the notice, Lender at its option may require immediate payment in full of
all sums secured by this Security Instrument without further demand and may invoke the power of
sale and any other remedies permitted by Applicable Law. Lender shall be entitled to collect all
expenses incurred in pursuing the remedies provided in this Section 22, including, but not limited to,
reasonable attorneys' fees and costs of title evidence.
If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written
notice of the occurrence of an event of default and of Lender's election to cause the Property to be sold,
and shall cause such notice to be recorded in each county in which any part of the Property is located.
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Trustee shall mail copies of the notice as prescribed by Applicable Law to Borrower and to other
persons prescribed by Applicable Law. Trustee shall give public notice of sale to the persons and in the
manner prescribed by Applicable Law. After the time required by Applicable Law, Trustee, without
demand on Borrower, shall sell the Property at public auction to the highest bidder at the time and
place and under the terms designated in the notice of sale in one or more parcels and in any order
Trustee determines. Trustee may postpone sale of all or any parcel of the Property by public
announcement at the time and place of any previously scheduled sale. Lender or its designee may
purchase the Property at any sale.
Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any
covenant or warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facie
evidence of the truth of the statements made therein. Trustee shall apply the proceeds of the sale in the
following order: (a) to all expenses of the sale, including, but not limited to, reasonable Trustee's and
attorneys' fees; (b) to all sums secured by this Security Instrument; and (c) any excess to the person or
persons legally entitled to it.
23. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lender shall
request Trustee to reconvey the Property and shall surrender this Security Instrument and all notes evidencing
debt secured by this Security Instrument to Trustee. Trustee shall reconvey the Property without warranty to
the person or persons legally entitled to it. Such person or persons shall pay any recordation costs. Lender
may charge such person or persons a fee for reconveying the Property, but only if the fee is paid to a third
party (such as the Trustee) for services rendered and the charging of the fee is permitted under Applicable
Law.
24. Substitute Trustee. Lender may, for any reason or cause, from time to time remove Trustee and
appoint a successor trustee to any Trustee appointed hereunder. Without conveyance of the Property, the
successor trustee shall succeed to all the title, power and duties conferred upon Trustee herein and by
Applicable Law.
25. Area and Location of Property. The Property is (a) located within an incorporated city or
village; (b) not more than 80 acres, regardless of its location, provided it is not principally used for the
agricultural production of crops, livestock, dairy or aquatic goods; or (c) not more than 40 acres, regardless
of its use or location.
BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Security Instrument and in any Rider executed by Borrower and recorded with it.
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ST ATE OF IDAHO
COUNTY OF CANYON

This record was acknowledged before me on -~JU~L-=-Y-=-18=20~1-=-8_ _ _ _ by MANUEL DOMINGUEZ
AND MARIA DOMINGUEZ.

Signature ofnotary public
My commission expires:

I.OREN EDWARDS

2
-r/46/4°2.
7

7

NOTARY PUBLIC
STATE OF IDAHO

Individual Loan Originator: DANIEL RENDON, NMLSR ID: 1683842
Loan Originator Organization: LOANDEPOT. COM, LLC, NMLSR ID: 174457
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File No. 388110
Exhibit 'A'
COMMENCING at the Northwest corner of Section 20 Township 3 North, Range 2 West, Boise
Meridian, Canyon County, Idaho, and bearing
North 89°51' East 425 feet, along the North boundary of the aforesaid Section 20, to the REAL
POINT OF BEGINNING; thence continuing
North 89°51' East 200 feet; thence
South a distance of 435.6 feet; thence
West a distance of 200 feet; thence
North 435.6 feet on a line parallel to the West boundary of the aforesaid Section 20 to the
POINT OF BEGINNING.
EXCEPTING therefrom the South 100 feet thereof.
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Electronically Filed
11/28/2018 1:51 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Ladonna Hale, Deputy Clerk

Kimbell D. Gourley/lSB #3578
JONES ♦ GLEDHILL +FUHRMAN ♦ GOURLEY, P.A.
The 9 th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 8370 I
Telephone; (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com
Attorneys for Plaintiff Nampa Highway District No. I

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
)

NAMPA HIGHWAY DISTRICT NO. I, a
body politic corporate of the State of Idaho,

Case No. CVl4-18-l 1322

)
)
)

Plaintiff,

v.
BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMINGUEZ,
and MARIA DOMINGUEZ, husband and wife,
CHICAGO TITLE INSURANCE COMPANY,
a Florida corporation, QUICKEN LOANS
INC., a Michigan corporation, MORTGAGE
ELECTRONIC REGISTRATION
SYSTEMS, INC., a Delaware corporation,
LOANDEPOT.COM, LLC, a Delaware
limited liability company; TRANSNATION
TITLE & ESCROW, INC. dba Fidelity
National Title Company of Idaho, also dba
Fidelity National Title Company, a Delaware
corporation; and all unknown lessees and
tenants in possession of any or all of the
property which is subject to this action, and any
other person or entity, who has or may have an
interest in and to the property which is subject
of this action, referenced for convenience by
the fictitious designations of DOES I
THROUGH JO,

)
)
)
)
)
)
)
)

STIPULATION FOR JUDGMENT
AND DECREE- CHICAGO TITLE
INSURANCE COMPANY

)

)
)
)
)
)
)
)
)
)

)
)

Defendants.

STIPULATION FOR .JUDGMENT AND DECREE - CHICAGO TITLE INSURANCE COMPANY- I

Page 115

COMES NOW the Plaintiff, the Nampa Highway District No. 1 ("NHD"), and the Defendant,
Chicago Title Insurance Company (hereinafter "Chicago Title"), and hereby stipulate and agree as
follows:
1.

NHD has filed an Amended Complaint to quiet title to certain real property located in

Canyon County, Idaho, and more particularly described in the Amended Complaint filed herein.
2.

That Chicago Title, as trustee of the Knight Deed of Trust, is named in the action

solely in its capacity as trustee, and not as a result of any wrongful acts or omissions on its part in the
perfonnance of its duties as trustee.
3.

Chicago Title stipulates and agrees that the court may enter a Judgment in favor of

NHD as prayed for in its complaint.
4.

NHD and Chicago Title both mutually waive and release the other from any claim for

attorneys' fees, costs, or expenses pertaining to the subject matter of this action.
5.

This stipulation shall not prejudice the legal rights and remedies of either party, except

as set forth above.
6.

In addition, NHD stipulates that this stipulation shall not prejudice the legal rights and

remedies of the other Defendants hereto.
7.

The tenns of this stipulation shall be binding upon the above-named parties, their

representatives, successors, and assigns.
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DATED thi0 ~y of November, 2018.

JONES

DATED this U

♦ GLEDHILL ♦ FUHRMAN ♦ GOURLEY,

P.A.

day ofNovember, 2018.

CI-IlCAGO TITLE INSURANCE COMPANY

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on theZ-~
foregoing document was served as follows:

E. Don Copple
Davison, Copple, Copple & Copple
199 N. Capitol Boulevard
P.O. Box 1583
Boise, ID 8370 I

of November, 2018, a true and correct copy of the
Hand Delivered
U.S. Mail
Fax
Fed. Express
Icourt edcopple@davisoncopple.com

□
□
D
D
IZJ
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Electronically Filed
11/28/2018 1:51 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Ladonna Hale, Deputy Clerk

Kimbell D. Gourley/ISB #3578
JONES ♦ GLEDHILL ♦ FUHRMAN
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83 70 I
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

♦ GOURLEY,

P.A.

Attorneys for Plaintiff Nampa Highway District No. 1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
)
)
)
Plaintiff,
)
v.
)
BRIAN K. KNIGHT and LISA M. KNIGHT,
)
husband and wife, MANUEL DOMINGUEZ,
)
and MARIA DOMINGUEZ, husband and wife, )
CHICAGO TITLE INSURANCE COMPANY, )
a Florida corporation, QUICKEN LOANS
)
INC., a Michigan corporation, MORTGAGE
)
ELECTRONIC REGISTRATION
)
)
SYSTEMS, INC., a Delaware corporation,
)
LOANDEPOT.COM, LLC, a Delaware
)
limited liability company; TRANSNATION
)
TITLE & ESCROW, INC. dba Fidelity
)
National Title Company of Idaho, also dba
)
Fidelity National Title Company, a Delaware
)
corporation; and all unknown lessees and
)
tenants in possession of any or all of the
property which is subject to this action, and any )
other person or entity, who has or may have an )
)
interest in and to the property which is subject
)
of this action, referenced for convenience by
the fictitious designations of DOES I
THROUGH JO,

NAMPA HIGHWAY DISTRICT NO. I, a
body politic corporate of the State of Idaho,

Case No. CV14-18-l 1322

STIPULATION FOR JUDGMENT
AND DECREE- TRANSNATION
TITLE & ESCROW, INC.

Defendants.
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COMES NOW the Plaintiff, the Nampa Highway District No. 1 ("NHD"), and the Defendant,
Transnation Title & Escrow, Inc. (hereinafter "Transnation"), and hereby stipulate and agree as
follows:

1.

NHD has filed an Amended Complaint to quiet title to certain real property located in

Canyon County, Idaho, and more particularly described in the Amended Complaint filed herein.
2.

That Transnation, as trustee of the Dominguez Deed of Trust, is named in the action

solely in its capacity as trustee, and not as a result of any wrongful acts or omissions on its part in the
performance of its duties as trustee.
3.

Transnation stipulates and agrees that the court may enter a Judgment in favor ofNHD

as prayed for in its complaint.
4.

NHD and Transnation both mutually waive and release the other from any claim for

attorneys' fees, costs, or expenses pertaining to the subject matter of this action.
5.

This stipulation shall not prejudice the legal rights and remedies of either party, except

as set forth above.
6.

In addition, NHD stipulates that this stipulation shall not prejudice the legal rights and

remedies of the other Defendants hereto.
7.

The terms of this stipulation shall be binding upon the above-named parties, their

representatives, successors, and assigns.
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DATED this ~

of November, 2018.

JONES +GLEDHILL

♦ FUHRMAN ♦ GOURLEY,

P.A.

DATED this"'U day of November, 2018.

TRANSNATION TITLE & ESCROW, INC.

By:Ma
Its: Counse

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 2J3'JifofNovember, 2018, a true and correct copy of the
foregoing document was served as follows:

E. Don Copple
Davison, Copple, Copple & Copple
199 N. Capitol Boulevard
P.O. Box 1583
Boise, ID 83701

Hand Delivered
□
U.S. Mail
□
Fax
0
Fed. Express
0
lcourt edcopple@davisoncopple.com [gl

STIPULATION FOR JUDGMENT AND DECREE - TRANSNATION TITLE & ESCROW, INC. - 3

Page 120

Electronically Filed
12/26/2018 4:42 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Susan Massey, Deputy Clerk

Sheila R. Schwager, ISB No. 5059
Brent R. Wilson, ISB No. 8936
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5261
Email: sschwager@hawleytroxell.com
bwilson@hawleytroxell.com
Attorneys for Defendant MERS, as nominee for
Defendant Quicken Loans Inc. and its successors
and assigns
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NAMPAHIGHWAYDISTRICTNO. l,a
body politic corporate of the State of Idaho,

Case No. CV14-18-11322
ANSWER

Plaintiff,
vs.
BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMINGUEZ,
an individual, CHICAGO TITLE
INSURANCE COMPANY, a Florida
corporation, QUICKEN LOANS INC., a
Michigan corporation, MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS,
INC., a Delaware corporation,
LANDAMERICA TRANSNATION TITLE
NIKIA TRANSNATION TITLE AND
ESCROW, INC., a Delaware corporation,
NEW CENTURY MORTGAGE
CORPORATION, a California corporation,
and all unknown lessees and tenants in
possession of any or all of the prope1iy which
is subject to this action, and any other person
or entit , who has or ma have an interest in

ANSWER-1
55749.0003. l l 590407. l
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and to the property which is subject of this
action, referenced for convenience by the
fictitious designations of DOES 1 THROUGH
10,
Defendants.

Defendants Quicken Loans, Inc. and Mortgage Electronic Registration Systems, Inc.
("Defendants"), by and through its attorneys of record, HAWLEY TROXELL ENNIS & HAWLEY,

LLP, hereby respond to the First Amended Complaint for Declaratory Judgment and to Quiet
Title ("Complaint"), filed by Nampa Highway District No. 1 ("Plaintiff'), by admitting,
denying, and alleging as follows:
The Defendants deny each allegation contained in the Complaint unless expressly and
specifically admitted herein.

I.
ANSWER TO PARTIES, JURISDICTION, AND VENUE
1.

Defendants are without sufficient information to know truth of the

allegations contained in paragraph 1 and therefore deny the same.
2.

Defendants are without sufficient information to !mow truth of the allegations

contained in paragraph 2 and therefore deny the same.
3.

Defendants are without sufficient infotmation to know truth of the allegations

contained in paragraph 3 and therefore deny the same.
4.

Defendants admit the allegations contained in paragraph 4.

5.

Defendants admit the allegations contained in paragraph 5.

6.

Defendants admit the allegations contained in paragraph 6.

ANSWER-2
PH I 77389.1
55749.0003.11590407. l
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7.

Defendants are without sufficient info1mation to know truth of the allegations

contained in paragraph 7 and therefore deny the same.
8.

Defendants are without sufficient information to know truth of the allegations

contained in paragraph 8 and therefore deny the same.
9.

Defendants are without sufficient information to know truth of the allegations

contained in paragraph 9 and therefore deny the same.
10.

Defendants admit the allegations contained in paragraph 10.

11.

Defendants admit the allegations contained in paragraph 11.

12.

Defendants are without sufficient information to know truth of the

allegations contained in paragraph 12 and therefore deny the same.
13.

Defendants are without sufficient information to know truth of the allegations

contained in paragraph 13 and therefore deny the same.
14.

Defendants admit the allegations contained in paragraph 14.
II.
ANSWER TO GENERAL ALLEGATIONS

15.

Defendants are without sufficient information to know truth of the allegations

contained in paragraph 15 and therefore deny the same.
16.

Defendants are without sufficient info1mation to know truth of the allegations

contained in paragraph 16 and therefore deny the same.
17.

Defendants are without sufficient information to know truth of the allegations

contained in paragraph 17 and therefore deny the same.

ANSWER-3
PH 177389.1
55749.0003.11590407. l
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18.

Defendants are without sufficient information to know truth of the allegations

contained in paragraph 18 and therefore deny the same.
19.

Defendants are without sufficient information to know truth of the allegations

contained in paragraph 19 and therefore deny the same.
III.
ANSWER TO COUNT ONE
ACTION FOR DECLARATORY JUDGMENT AND QUIET TITLE

20.

Defendants reallege their responses contained in paragraphs 1-19 above.

21.

Defendants deny the allegations contained in paragraph 21.

22.

Defendants deny the allegations contained in paragraph 22.
IV.
ANSWER TO REQUEST FOR ATTORNEY'S FEES

23.

Defendants deny the allegations contained in paragraph 23.
V.
ANSWER TO PRAYER FOR RELIEF

24.

Defendants deny that Plaintiff is entitled to any of the relief requested.

25.

Defendants deny each and every allegation contained in the First Amended

Complaint not expressly admitted herein.
26.

Defendants specifically request an award of their reasonable attorneys' fees and

costs upon prevailing in this matter, pursuant to Idaho law, including but not limited to Idaho
Code§§ 12-120 and 12-121.
FIRST DEFENSE

The Amended Complaint, and each and every claim and allegation thereof, fails to state a
claim upon which relief may be granted.

ANSWER-4
PH 177389.1
55749.0003.11590407.l
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SECOND DEFENSE
LACHES

Plaintiff is barred from maintaining this action based upon the doctrine of !aches.
THIRD DEFENSE
DOCTRINE OF WAIVER

Plaintiff is barred from maintaining this action based on the doctrine of waiver.
FOURTH DEFENSE
FAILURE OF CONSIDERATION

Plaintiff is barred from asserting this action as Plaintiffs requested relief fails to provide
Defendants with adequate consideration.
RULE 11 STATEMENT

Defendants presently have insufficient knowledge or information upon which to form a
belief as to whether they may have additional, but yet unstated, affirmative defenses.
Accordingly, the Defendants reserve their right to amend the answer to assert additional defenses
in the event facts are discovered which give rise thereto.
PRAYER FOR RELIEF

WHEREFORE, the Defendants, pray for judgment, decree and order of the Court as
follows:
1. That the Complaint be dismissed with prejudice and that the Plaintiff take nothing
thereunder;
2. That the Defendants be granted their costs, expenses and attorney fees in the course of
pursuing and defending this action; and
3. That the Defendants be granted such other equitable or legal relief as this Court may
deem reasonable, just and proper.
ANSWER-5
PH 177389.1
55749.0003.11590407.l
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DATED THIS «Gr\day of December, 2018.
HAWLEY TROXELL ENNIS & HAWLEY LLP

By~------'=---cc~-=----='"c-c-~~~--"'>--Brent . 1 son,
o.
Attorneys for Defendant MERS, as nominee for
Defendant Quicken Loans Inc. and its
successors and assigns

ANSWER-6
PH 177389.1
55749.0003. l 1590407.1
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I caused to be served a true copy of the foregoing ANSWER
by the method indicated below, and addressed to each of the following:
Kimbell D. Gourley
JONES ♦ GLEDHILL ♦ FUHRMAN
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Attorneys for Plaintiff

□

♦ GOURLEY,

P.A.

Don E. Copple
DAVISON COPPLE
199 North Capitol Blvd. Ste 600
Boise, ID 83702
Attorney for Defendants Brian K. Knight and Lisa M
Knight

U.S. Mail, Postage Prepaid
Hand Delivered
□ Overnight Mail
D E-mail: kgourley@idalaw.com
□ Facsimile: 208.331.1529
0 iCourt
□

D U.S. Mail, Postage Prepaid
□ Hand Delivered
□ Overnight Mail
□ E-mail:
edcopple@davisoncopple.com
□ Facsimile: 208.386.9428
0 iCourt

ANSWER-7
PH 177389.1
55749.0003.11590407. l
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Electronically Filed
1/11/201910:29AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Taylor Peterson, Deputy Clerk

EDON COPPLE (ISB NO. 1085)
DAVISON, COPPLE, COPPLE & COPPLE
Attorneys at Law
Chase Capitol Plaza, Suite 600
199 N . Capitol Boulevard
P.O. Box 1583
Boise, Idaho 83701
Telephone: (208) 342-3658
Facsimile: (208) 386-9428
edcopple@davisoncopple.com
Attorneys for Defendants
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

)
) Case No. CV14-18-11322
)
Plaintiff,
)
) DEFENDANTS MANUEL AND MARIA
V.
) DOMINGUEZ ANSWER
BRIAN K. KNIGHT and LISA M. KNIGHT, )
husband and wife, MANUEL DOMINGUEZ, )
)
and MARIA DOMINGUEZ, husband and
wife, CHICAGO TITLE INSURANCE
)
)
COMPANY, a Florida corporation,
QUICKEN LOANS INC., a Michigan
)
corporation, MORTGAGE ELECTRONIC
)
REGISTRATION SYSTEMS, INC., a
)
Delaware corporation, LOANDEPOT.COM,
)
LLC, a Delaware limited liability company;
)
TRANSNATION TITLE & ESCROW, INC.
)
dba Fidelity National Title Company of Idaho, )
also dba Fidelity National Title Company, a
)
Delaware corporation; and all unknown
)
lessees and tenants in possession of any or all )
of the property which is subject to this action, )
and any other person or entity, who has or
)
may have an interest in and to the property
)
which is subject of this action, referenced for
)
convenience by the fictitious designations of
)
DOES 1 THROUGH 10,
)
)
______
D_e_fe_n_d_an_t_s_._ _ _ _ _ _ _ )
DEFENDANTS MANUEL AND MARIA DOMINGUEZ ANSWER - 1
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COME NOW the Defendants, Manuel and Maria Dominguez, husband and wife, by and
through their attorneys of record, Davison, Copple, Copple & Copple, and hereby answer
Plaintiffs First Amended Complaint as follows:
FIRST DEFENSE
I.
Plaintiffs Amended Complaint fails to state a claim for relief against Defendants Manuel
and Maria Dominguez (hereinafter "Defendants Dominguez"), upon which relief can be granted.
SECOND DEFENSE
II.
Defendants Dominguez admit as alleged in Paragraph 1 of Plaintiffs Amended Complaint
that Plaintiff is seeking ownership of a 33 foot strip of Defendants Dominguez's real property but
denies that Plaintiff is the owner of the same and denies the remaining allegations of paragraph 1
of Plaintiffs First Amended Complaint.
III.
Defendants Dominguez do not have any information with regard to Paragraphs 2, 4, 5, 6,
7, 13 and 19 of Plaintiffs First Amended Complaint and therefore deny the same.
IV.
Defendants Dominguez admit Paragraphs 3, 8, 9, 10 for Defendants Dominguez's land, 11,
12, 15, 16 and 18 of Plaintiffs First Amended Complaint.
V.
Defendants Dominguez deny the remammg allegations of Plaintiffs First Amended
Complaint, not specifically admitted herein.

DEFENDANTS MANUEL AND MARIA DOMINGUEZ ANSWER - 2
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FIRST AFFIRMATIVE DEFENSE
Plaintiff recorded the Deed of Right of Way described in Paragraphs 16 and 18 on February
21, 1989. During the period of time between the date the Luptons signed the Deed of Right of
Way and the recording of said Deed, Ora Lupton died and the property was conveyed to J. G.
Lupton. J.G. Lupton died and the property was conveyed to their sons who subsequently conveyed
the property to other third parties prior to the date the Plaintiff filed its deed in 1989.
SECOND AFFIRMATIVE DEFENSE
Idaho is a race notice state and Plaintiff has no right, title or interest in the property by
virtue of the 1941 deed pursuant to I.C. §55-812.
THIRD AFFIRMATIVE DEFENSE
In the alternative, Defendants Dominguez and their predecessors have been in possession
of said property for more than twenty years, have paid the taxes and maintained the property and
therefore have possessed the property and Plaintiff is estopped to claim ownership of any more
property then what it maintained.

WHEREFORE, Defendants Dominguez pray that Plaintiffs Complaint be dismissed with
prejudice and that judgment be entered in Defendants' favor confirming their ownership of the real
property in dispute herein, together with their reasonable attorney fees and costs of suit, and for
such other and further relief and the Court deems just and proper.
DATED this 11 th day of January, 2019.
DAVISON, COPPLE, COPPLE & COPPLE

/s/ E Don Copple
E Don Copple, of the firm
Attorneys for Defendants
DEFENDANTS MANUEL AND MARIA DOMINGUEZ ANSWER - 3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 11 th day of January, 2019, a true and correct copy of
the foregoing was served upon the following:
Kimbell D. Gourley
Jones, Williams, Fuhrman, Gourley
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701

U.S. Mail, postage prepaid
D
Hand Delivered
□
Facsimile
181
iCourt E-service
kgourley@idalaw.com

Sheila R. Schwager
Lars Lundberg
Hawley Troxell Ennis & Hawley, LLP
877 Main Street
P.O. Box 1617
Boise, ID 83701

□
□

U .S. Mail, postage prepaid
Hand Delivered
□
Facsimile
181
iCourt E-service
sschwager@hawleytroxell.com
llundberg@hawleytroxell.com

Wyatt Johnson
Nicole Swafford
Angstman Johnson
3649 N. Lakeharbor Lane
Boise, ID 83703

□
□

□

U.S. Mail, postage prepaid
Hand Delivered
□
Facsimile
181
iCourt E-service
wyatt@agnstman.com
nicole@angstman.com

/s/ E Don Copple
EDON COPPLE

DEFENDANTS MANUEL AND MARIA DOMINGUEZ ANSWER - 4
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Electronically Filed
1/11/2019 3:42 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Taylor Peterson, Deputy Clerk

2
3
4

5

6

Wyatt Johnson, ISB: 5858
ANGSTMAN JOHNSON
199 N. Capitol Blvd., Ste 200
Boise, ID 83 702
Phone: (208) 384-8588
Fax: (208) 853-0117
Email: wyatt@angstman.com
Attorney for Defendants Brian and Lisa Knight

7

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
8

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

9
10
11

NAMPA HIGHWAY DISTRICT NO. l, a
body politic corporate of the State of Idaho,

KNIGHTS' ANSWER TO COMPLAINT

Plaintiff,

12

13

Case No. CV14-18-l 1322

vs.

14

15
16
17

18
19
20

21
22

23
24

25
26
27

BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMINGUEZ,
an individual, CHICAGO TITLE
INSURANCE COMPANY, a Florida
corporation, MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a
Delaware corporation, LANDAMERICA
TRANSNATION TITLE NIKIA
TRANSNATION TITLE & ESCROW, INC., a
Delaware corporation, NEW CENTURY
MORTGAGE CORPORATION, a California
corporation, and all unknown lessees and

tenants in possession of any or all of the
property which is subject to this action, and
any other person or entity, who has or may
have an interest in and to the property which is
subject of this action referenced for
convenience by the fictitious designations of
DOES 1 THROUGH 10,
Defendants.

28

29

KNIGHTS' ANSWER TO COMPLAINT- PAGE I
A•J Matter: 8017-018
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Defendants Brian and Lisa Knight ("Knights") respond to the allegations of the complaint
2

as follows:

3

1.

Except as expressly admitted in this answer, Knights deny all allegations.

2.

In response to paragraph 1, Knights admit only that NHD is a body politic

4

5

6

corporate of the State of Idaho acting with the authority of its acting commissioners and denies

7

the remaining allegations.

8

3.

Knights admit paragraphs 2, 3, 8, 9, 10, 11, 12, 15, 16, and 22.

4.

Knights are without sufficient information to admit or deny and therefore deny

9

10

11
12
13

paragraphs 4, 5, 6, 7, 13, 17 and 19.

5.

Knights deny paragraphs 14, 21 and 23.

6.

In response to the allegations of paragraph 18, Knights deny the allegations of that

14

paragraph for the reason that any grant by the Luptons is void by operation of law.
15
16

17

7.

Paragraph 20 merely realleges other allegations, so Knights responses are

likewise realleged.

18

AFFIRMATIVE DEFENSES

19

1.

NHD has failed to state a claim upon which relief can be granted (IRCP 12(b)(6))

2.

NHD's interest arising under the 1941 right of way deed from J.G. Lupton and

20
21

22

Ora Lupton is void under the recording act, I.C. 55-812 as the result of subsequent conveyances

23

from the Luptons and/or their successors in interest to good faith purchasers for valuable

24

consideration whose conveyances were recorded before February 21, 1989.
25

26

3.

NHD's claims are barred by the equitable doctrines of laches, waiver or estoppel.

COUNTERCLAIM

27

28
29

1.

Brian K. Knight and Lisa M. Knight ("Knights") are owners of the real property

described in the warranty deed attached as Exhibit 1 to this counterclaim ("Knight Property").

KNIGHTS' ANSWER TO COMPLAINT - PAGE 2
A• J Matter: 8017-018
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Knights own the property free and clear of any adverse interest of Plaintiff, Nampa Highway
2

District No. 1 (NHD) which may derive from the Right of Way Deed from J.G. Lupton and Ora

3

Lupton to the Nampa Highway District dated August 4, 1941 and recorded in the Records of the
4

5

6
7

Canyon County, Idaho on February 21, 1989 ("Right of Way Deed").

2.

In 1945, after Lupton's executed the Right of Way Deed, Ora Lupton died, and all

of her right title and interest in the Knight Property to her surviving spouse, J.G. Lupton. The

8

decree establishing record title to community property was recorded in the Canyon County
9

10
11
12

13

Records on May 10, 1945.
3.

JG Lupton died in 1958. A decree of partial distribution conveyed property

including the Knight Property from the JG Lupton estate to his heirs Marvin Carroll Lupton and
Howard Wayne Lupton. The decree of partial distribution was recorded in the Canyon County

14

15

16
17
18

Records on May 19, 1958.
4.

Marvin Carroll Lupton conveyed his interest in the Knight Property to Howard

Wayne Lupton. That conveyance was recorded in the Canyon County Records on May 19, 1958.
5.

Howard Wayne Lupton conveyed the Knight Property in exchange for valuable

19

consideration to Billy and Vonda Downs on June 2 I81, 1963. The Downs were good faith
20
21

purchasers for value. The conveyance was recorded in the Canyon County real property records

22

on June 25, 1963.

23

6.

Downs conveyed the Knight Property to Knights on July 10, 1998. The

24

conveyance was recorded in the Canyon County Records on July 10, 1998. Knights were good
25

26
27
28

faith purchasers for value.
7.

No conveyance from the decree establishing title to community property issued in

1945 though the conveyance to the Knights makes any exception for the right of way claimed by

29

NHD under the Right of Way Deed.
KNIGHTS' ANSWER TO COMPLAINT - PAGE 3
A•J Maner: 8017-018
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8.
2

NHD's rights arising under the Right of Way Deed are void pursuant to the

recording act, Idaho Code 55-812.

3

ATTORNEY FEES
4

5
6

Knights are entitled to an award of their reasonable attorney fees and costs pursuant to
Idaho code 12-117, IRCP 54, and any other applicable provision of law.

7

JURY TRIAL

8

Knights demand a trial by jury on all issues so triable.
9

REQUEST FOR RELIEF

10
11

Knights request:

12

1.

13

That the court enter judgment quieting title in favor of Knights that the Knight

Property is free and clear of any interest of NHD, or its successors in interest, pursuant to the

14

15
16

17
18

Right of Way Deed;
2.

That they be awarded their reasonable attorney fees and costs pursuant to I.C. 12-

117 and IRCP 54; and
3.

For any other relief as may be warranted.

19
20
21

DATEDthis / ~

uary,2019.

22
23
24

25
26

27
28

29
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CERTIFICATE OF SERVICE
(l

2
3

I HEREBY CERTIFY that on this I(f:ctay of January, 2019, I caused to be served a true
copy of the foregoing KNIGHTS' ANSWER TO COMPLAINT by the method indicated below,
and addressed to those parties marked served below:

4

Means of Service

5

Party

Counsel

6

Plaintiff

Kimbell D. Gourley
Jones Gledhill Fuhnnan Gourley, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
kgourley@idalaw.com

7
8
9

D U.S. Mail, Postage Paid

D Hand Delivered

bd Iyx- Transmittal
~

Court Notification

10
11

Defendants

12
13
14
15
16
17
18

Defendants

Lars Lundberg
Sheila R. Schwager
Hawley Troxell Ennis & Hawley, LLP
P.O. Box 1617
Boise, ID 83701
llundberg@hawleytroxell.com,
sschwager@hawleytroxell.com
E. Don Copple
Davison, Copple, Copple & Copple, L.L.P
P .0. Box 1583
Boise, ID 83701
edcopple@davisoncopple.com

19
20
21
22
23
24
25
26
27
28

29
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Filed: 01/15/2019 11 :20:27
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Crawford, Teri

Kimbell D. Gourley/ISB #3578
JONES ♦ WILLIAMS ♦ FUHRMAN
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

♦ GOURLEY,P.A.

Attorneys for Plaintiff Nampa Highway District No. 1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
)
)
)
Plaintiff,
)
V.
)
BRIAN K. KNIGHT and LISA M. KNIGHT,
)
husband and wife, MANUEL DOMINGUEZ,
)
and MARIA DOMINGUEZ, husband and wife, )
CHICAGO TITLE INSURANCE COMPANY, )
a Florida corporation, QUICKEN LOANS
)
INC., a Michigan corporation, MORTGAGE
)
ELECTRONIC REGISTRATION
)
SYSTEMS, INC., a Delaware corporation,
)
LOANDEPOT.COM, LLC, a Delaware
)
limited liability company; TRANSNATION
)
TITLE & ESCROW, INC. dba Fidelity
)
National Title Company of Idaho, also dba
)
Fidelity National Title Company, a Delaware
)
corporation; and all unknown lessees and
)
tenants in possession of any or all of the
)
property which is subject to this action, and any )
other person or entity, who has or may have an )
interest in and to the property which is subject
)
of this action, referenced for convenience by
)
the fictitious designations of DOES 1
THROUGH 10,

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

Defendants.

ORDER OF DEFAULT- LOANDEPOT.COM- Page 1
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Case No. CV14-18-11322

ORDER OF DEFAULTLOANDEPOT.COM

IN THIS ACTION, the Defendant LOANDEPOT.COM, LLC, a Delaware corporation,
having been regularly served with process and not having appeared within the time limited therefor
by law, and Defendant not having appeared herein, either in person or by counsel,
IT IS HEREBY ORDERED that the default of the Defendant LOANDEPOT.COM, LLC, be
entered herein.
SO ORDERED this ______________________________.
Signed: 1/14/2019 01:58 PM

r ·o T

__________________________________
Honorable George Southworth

ORDER OF DEFAULT- LOANDEPOT.COM- Page 2
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CERTIFICATE OF SERVICE
Signed: 1/15/201911:20AM

I HEREBY CERTIFY that on this _ _ _ _ _ _ _ _ _ _, a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated below:

E. Don Copple
Davison, Copple, Copple & Copple
199 N. Capitol Boulevard
P.O. Box 1583
Boise, ID 83701
Attorneys for Brian and Lisa Knight, and
Manuel Dominguez

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court/Email
edc0[2,f2.le@davisonco[2,f2.le.com

□
□
□
□

Sheila R. Schwager
Lars Lundberg
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701
Attorneys for Quicken Loans, Inc and MERS

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court/Email
sschwager@hawleytroxell.com
llundberg@hawleytroxell.com

□
□
□
□

Kimbell D. Gourley
Jones Gledhill Fuhrman Gourley, P.A.
225 N. 9th Street, Ste. 820
P.O. Box 1097
Boise, ID 83702
Facsimile: (208) 331-1529
Counsel for Plaintiff

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court/Email
kgourley@idalaw.com

□
□
□
□

Chris Yamamoto

-r:~
Clerk of the Court

ORDER OF DEFAULT- LOANDEPOT.COM- Page 3
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~

Electronically Filed
2/1/2019 6:13 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

Kimbell D. Gourley/ISB #3578
JONES ♦ WILLIAMS ♦ FUHRMAN
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

♦ GOURLEY,P.A.

Attorneys for Plaintiff Nampa Highway District No. 1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
)
)
)
Plaintiff,
)
V.
)
BRIAN K. KNIGHT and LISA M. KNIGHT,
)
husband and wife, MANUEL DOMINGUEZ,
)
and MARIA DOMINGUEZ, husband and wife, )
CHICAGO TITLE INSURANCE COMPANY, )
a Florida corporation, QUICKEN LOANS
)
INC., a Michigan corporation, MORTGAGE
)
ELECTRONIC REGISTRATION
)
SYSTEMS, INC., a Delaware corporation,
)
LOANDEPOT.COM, LLC, a Delaware
)
limited liability company; TRANSNATION
)
TITLE & ESCROW, INC. dba Fidelity
)
National Title Company of Idaho, also dba
)
Fidelity National Title Company, a Delaware
)
corporation; and all unknown lessees and
)
tenants in possession of any or all of the
)
property which is subject to this action, and any )
other person or entity, who has or may have an )
interest in and to the property which is subject
)
of this action, referenced for convenience by
)
the fictitious designations of DOES 1
THROUGH 10,

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

Defendants.

PLAINTIFF'S REPLY TO COUNTERCLAIM- Page 1
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Case No. CV14-18-11322

PLAINTIFF'S REPLY TO
COUNTERCLAIM

COMES NOW the Plaintiff, the Nampa Highway District No. 1 (“NHD”), a body politic
corporate of the State of Idaho, by and through its counsel of record, the law firm of Jones ♦
Williams ♦ Fuhrman ♦ Gourley, P.A., and hereby responds to Brian and Lisa Knight’s counterclaim
as follows:
1.

Except as expressly admitted in this reply, NHD deny all allegations in the

Counterclaim.
2.

In answer to paragraph 1 of the Counterclaim, NHD admits the Knights are the

record owners of a portion of the property described in the subject warranty deed, but such
ownership does not include the property described in the deed of right of way.
3.

In answer to paragraph 2 of the Counterclaim, NHD admits a decree was recorded

on or about May 10, 1945.
4.

In answer to paragraph 3 of the Counterclaim, NHD admits a decree of partial

distribution was recorded on May 21, 1958.
5.

In answer to paragraph 4 of the Counterclaim, NHD admits on or about May 19,

1958, Marvin Carroll Lupton conveyed a portion of the Knight Property to Howard Wayne Lupton.
6.

In answer to paragraph 5 of the Counterclaim, NHD admits Howard Wayne Lupton

conveyed a portion of the Knight Property to Billy and Vonda Downs on or about June 21, 1963.
7.

In answer to paragraph 6 of the Counterclaim, NHD admits on or about July 10,

1998, Billy and Vonda Downs conveyed a portion of the Knight Property to Brian and Lisa Knight.

PLAINTIFF’S REPLY TO COUNTERCLAIM- Page 2
Page 143

AFFIRMATIVE DEFENSES
First Affirmative Defense
Neither Brian and Lisa Knight, nor any of their predecessors in interest, were bona fide
purchasers or good faith purchasers that acquired any portion of the property described in the
subject deed of right of way.
Second Affirmative Defense
Brian and Lisa Knight, and their predecessors in interest, had actual or constructive notice of
NHD's interest in the property described in the subject deed of right of way.
Third Affirmative Defense
Brian and Lisa Knight, and their predecessors in interest, were on inquiry notice ofNHD's
interest in the property described in the subject deed of right of way.
Fourth Affirmative Defense
Brian and Lisa Knight, and their predecessors in interest, may have failed to institute
reasonable investigation to ascertain NHD' s interest in the property described in the subject deed of
right of way.
Fifth Affirmative Defense
W. Orchard Avenue adjacent to the property owned by Brian and Lisa Knight in Canyon
County, Idaho, is and has been a public highway, and used and maintained as a public highway,
since prior to the acquisition of a portion of the Knight Property by the parties identified in
paragraphs 2 through 6 of the Counterclaim.
Sixth Affirmative Defense
The conveyances to the parties identified in paragraphs 2 through 6 of the Counterclaim
were made subject to NHD's interest in the property described in the subject deed of right of way.

PLAINTIFF'S REPLY TO COUNTERCLAIM- Page 3
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Seventh Affirmative Defense
NHD reserves the right to add additional affirmative defenses upon completion of discovery.

REQUEST FOR ATTORNEY'S FEES
Plaintiff, NHD, hereby requests that it be awarded its costs and attorney's fees incurred
herein pursuant to applicable law, including, but not limited to, Idaho Code§§ 12-120 and 12-121,
and IRCP 54.
WHEREFORE, the Plaintiff, respectfully prays that the Counterclaim be dismissed with
prejudice, that Defendants/Counterclaimants take nothing thereby, and that Plaintiff be awarded its
attorney's fees and costs incurred herein.
DATED this 1st day of February, 2019.

JONES

♦ WILLIAMS ♦ FUHRMAN ♦

/s/ Kimbell D. Gourley
Kimbell D. Gourley
Counsel for Plaintiff

PLAINTIFF'S REPLY TO COUNTERCLAIM- Page 4
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GOURLEY,P.A.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the pt day of February, 2019, a true and correct copy of the
foregoing document was served as follows:
E. Don Copple
Davison, Copple, Copple & Copple
199 N. Capitol Boulevard
P.O. Box 1583
Boise, ID 83701
Attorneys for Brian and Lisa Knight, and
Manuel Dominguez

Hand Delivered
□
U.S. Mail
□
Fax
□
Fed. Express
□
!court edcopple@davisoncopple.com ~

Sheila R. Schwager
Lars Lundberg
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court
sschwager@hawleytroxell.com
llundberg@hawleJ1roxell.com

□
□
□
□

Wyatt Johnson
Angstman Johnson
199 N. Capitol Blvd., Ste 200
Boise, ID 83702

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court
~att@angstman.com

□
□
□
□

/s/ Kimbell D. Gourley
Kimbell D. Gourley

PLAINTIFF'S REPLY TO COUNTERCLAIM- Page 5
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Electronically Filed
2/13/2019 4:56 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sarah Taylor, Deputy Clerk

Kimbell D. Gourley/lSB #3578
JONES ♦ WILLIAMS +FUHRMAN +GOURLEY, P.A.
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, [0 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com
Attorneys for Plaintiff Nampa Highway District No. I
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, lN AND FOR THE COUNTY OF CANYON
NAMPA HIGHWAY DISTRICT NO. I, a
body politic corporate of the State ofldaho,
Plaintiff.
V.

BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMlNGUEZ,
and MARIA DOMINGUEZ, husband and wife,
CHICAGO TITLE INSURANCE COMPANY,
a Florida corporation, QUICKEN LOANS
INC., a Michigan corporation. MORTGAGE
ELECTRONIC REGISTRATION
SYSTEMS, INC., a Delaware corporation,
LOANDEPOT.COM, LLC, a Delaware
limited liability company; TRAN SNATION
TITLE & ESCROW, INC. dba Fidelity
National Title Company of Idaho, also dba
Fidelity National Title Company, a Delaware
corporation; and all unknown lessees and
tenants in possession of any or all of the
property which is subject to this action, and any
other person or entity, who has or may have an
interest in and to the property which is subject
of this action, referenced for convenience by
the fictitious designations of DOES I
THROUGH 10,

)

)
)
)
)
)

Case No. CV14-18-11322

PLAINTIFF'S MOTION FOR

SUMMARY JUDGMENT

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.
PLAINTIFF'S MOTION FOR SUMMARY ,JUDGMENT- I

Page 147

COMES NOW the Nampa Highway District No. 1 ("NHD"), by and through it's
counsel of record, Jones ♦

Williams ♦ Fuhrman ♦

Gourley, P.A., and submits this motion for

summary judgment pursuant to Rule 56. Idaho Rules of Civil Procedure. This Motion for
Summary Judgment seeks the court to enter judgment that that NI-ID is the fee simple owner
of the Property as defined in First Amended Complaint, or, alternatively, that it has a right of
way on the Property. NHD further requests the court enter judgment and decree quieting
title to the Property in NHD, or, alternatively, quieting title to a right of way on the Property
in NHD and that the Defendants have no right, title or interest in and to all or any portion of
the Property or, alternatively, whatever right, title or interest they may have is subject to
such right of way owned by NI-ID.
This Motion is based upon the pleadings and documents on file herein, the
Memorandum in Support of Motion for Partial Summary Judgment, Affidavit of Hope
Hastriter, Affidavit of Eric Shannon, and Affidavit of Kimbell D. Gourley filed
contemporaneously herewith, and such argument of counsel as the Court may entertain at
the time of hearing.
DATED this 13 th day of February, 2019.
JONES +GLEDHILL

+FUHRMAN ♦

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 2
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GOURLEY, P.A.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 13 th day of February, 2019 a true and correct
copy of the above and foregoing document was forwarded addressed as follows in the
manner stated below:
E. Don Copple
Davison, Copple, Copple & Copple
199 N. Capitol Boulevard
P.O. Box 1583
Boise, ID 83701

Hand Delivered
U.S. Mail
Fax
Fed. Express
lcourt

□
□
□
□
18]

Allorneys for Brian and Lisa Knight, and edcopple@dm·i.wmco(]J].le.com
1Hwwel Dominguez
Sheila R. Schwager
Lars Lundberg
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite l 000
P.O.Boxl617
Boise, ID 83701

Hand Delivered
U.S. Mail
Fax
Fed. Express
lcourt
sschwa!!er@.hawlevtroxell.com
llundberu(@.hawlevtroxell.com

□
□
□
□
18]

Wyatt Johnson
Angstman Johnson
199 N. Capitol Blvd., Ste 200
Boise, ID 83702

Hand Delivered
U.S.Mail
Fax
Fed. Express
lcourt
w~att@.an!!stman.com

□
□
□
□
18]

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 3
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Electronically Filed
2/13/2019 4:56 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sarah Taylor, Deputy Clerk

Kimbell D. Gourley/lSB #3578
JONES ♦ WILLIAMS ♦ FUHRMAN
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box I097
Boise. ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

♦ GOURLEY,

P.A.

Attorneys for Plaintiff Nampa Highway District No. 1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NAMPA HIGHWAY DISTRJCT NO. 1, a
body politic corporate of the State of Idaho,

)
)
)

Plaintiff,

Case No. CV14-18-l 1322

)

V.

)
)

BRIAN K. KNIGHT and LISA M. KNIGHT.
husband and wife, MANUEL DOMINGUEZ,
and MARJA DOMINGUEZ, husband and wife,
CHICAGO TITLE rNSURANCE COMPANY,
a Florida corporation, QUICKEN LOANS
INC., a Michigan corporation, MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS,
rNC., a Delaware corporation,
LOANDEPOT.COM. LLC, a Delaware limited
liability company; TRANSNATION TITLE &
ESCROW, rNC. dba Fidelity National Title
Company of Idaho, also dba Fidelity National
Title Company, a Delaware corporation; and all
unknown lessees and tenants in possession of
any or all of the property which is subject to
this action. and any other person or entity, who
has or may have an interest in and to the
property which is subject of this action,
referenced for convenience by the fictitious
designations of DOES 1 THROUGH IO,

)
)
)
)

AFFIDAVIT OF KIMBELL D.
GOURLEY IN SUPPORT OF
MOTION FOR SUMMARY
JUDGMENT

)
)
)
)
)
)
)
)
)
)
)

)
)
)
)

Defendants.

AFFIDAVIT OF KIMBELL D. GOURLEY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENTPACE I
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STATE OF IDAHO
County of Ada

)
) ss.
)

Kimbell D. Gourley, being first duly sworn on oath, and based upon his own personal
knowledge, deposes and states as follows:
I.

I am at least eighteen ( 18) years of age and am competent to testily regarding the

matters set forth herein.
2.

I am the attorney of record for Plaintiff Nampa Highway District No. I, ("NI-ID"),

and have personal knowledge of the facts contained herein. I make this affidavit in support of
Plaintiffs Motion for Summary Judgment.
3.

Attached hereto as Exhibit A is a true and correct copy of Plaintiffs First set of

Interrogatories. Requests for Production of Documents, and Requests for Admission served upon
Brian K. Knight and Lisa M. Knight.
3.

Attached hereto as Exhibit B is a true and correct copy of Defendants' Brian K.

Knight and Lisa M. Knights' Response to Plaintiffs First Set oflnterrogatories, Requests for
Production of Documents, and Requests for Admission to Defendants Brian and Lisa Knight
4.

Attached hereto as Exhibit C is a true and correct copy of Plaintiffs First set of

Interrogatories, Requests for Production of Documents and Requests for Admission served upon
Manuel Dominguez and Maria Dominguez.
4.

Attached hereto as Exhibit D is a true and correct copy of De fondants Manuel

Dominguez and Maria Dominguez· Response to Plaintiffs First Set of Interrogatories, Requests
for Production of Documents, and Requests for Admission to Defendants Manuel and Maria
Dominguez.

AFFIDAVIT OF KIMBELL D. GOURLEY IN SUPPORT OF MOTION FOR SUMMARY ,JUDCMENTPACE 2
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FURTHER YOUR AFFIANT SA YETI I NAUGHT.

Kimbell D. Gourley
Attorney for Plaintiff
SUBSCRIBED AND SWORN to before me this 13t1i day ot ~

Notary Public for Idaho
Residing at: Boise, Idaho
My Commission Expires: I 0/11/2023

AFFIDAVIT OF KIMBELL D. COURLEY IN SUPPORT OF MOTION FOR SUMMARY JUDCMENTPACE 3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 13111 day of February, 2019 a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated
below:
E. Don Copple
Davison, Copple, Copple & Copple
199 N. Capitol Boulevard
P.O. Box 1583
Boise. ID 83701
Allorneys for Brian and Lisa Knight, and
Manuel Dominguez

Hand Delivered
U.S. Mail
Fax
Fed. Express
lcourt
edcop12.le@dt 1visonc<>pp!e. c<>m

□
□
□
□

Sheila R. Schwager
Lars Lundberg
Hawley Troxell Ennis & Hawley LLP
877 Main Street. Suite 1000
P.O. Box 1617
Boise, ID 83701

Hand Delivered
U.S. Mail
Fa'i:
Fed. Express
Icourt
ssch,vauerwl.hawlevtroxel I.com
11 undbern@hawlevtroxel I.com

□
□
□
□

Wyatt Johnson
Angstman Johnson
199 N. Capitol Blvd., Ste 200
Boise, ID 83 702

Hand Delivered
U.S. Mail
Fax
Fed. Express
lcourt
wvatt01an!.!slman.com

□
□
□
□

~

~

~
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EXHIBIT A
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Electronically Filed
1/10/2019 5:03 PM
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Kimbell D. Gourley/ISB #3578
JONES ♦ WILLIAMS ♦ FUHRMAN
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

♦ GOURLEY,P.A.

Attorneys for Plaintiff Nampa Highway District No. 1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
)
)
)
Plaintiff,
)
V.
)
BRIAN K. KNIGHT and LISA M. KNIGHT,
)
husband and wife, MANUEL DOMINGUEZ,
)
and MARIA DOMINGUEZ, husband and wife, )
CHICAGO TITLE INSURANCE COMPANY, )
a Florida corporation, QUICKEN LOANS
)
INC., a Michigan corporation, MORTGAGE
)
ELECTRONIC REGISTRATION
)
SYSTEMS, INC., a Delaware corporation,
)
LOANDEPOT.COM, LLC, a Delaware
)
limited liability company; TRANSNATION
)
TITLE & ESCROW, INC. dba Fidelity
)
National Title Company of Idaho, also dba
)
Fidelity National Title Company, a Delaware
)
corporation; and all unknown lessees and
)
tenants in possession of any or all of the
)
property which is subject to this action, and any )
other person or entity, who has or may have an )
interest in and to the property which is subject
)
of this action, referenced for convenience by
)
the fictitious designations of DOES 1
THROUGH 10,

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

Case No. CV14-18-11322

PLAINTIFF'S FIRST SET OF
INTERROGATORIES, REQUESTS
FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS
FOR ADMISSION TO DEFENDANTS
BRIAN AND LISA KNIGHT

Defendants.
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TO:

DEFENDANTS BRIAN K. KNIGHT and LISA M. KNIGHT, husband and wife, AND

THEIR ATTORNEY OF RECORD:
YOU WILL PLEASE TAKE NOTICE that Plaintiff, the Nampa Highway District by and
through its attorneys of record,

Jones ♦ Williams ♦ Fuhrman ♦

Gourley, P.A., requires you to

answer under oath the following interrogatories and request for production of documents within
thirty (30) days from the service hereunder, and in conformance with all provisions of Rules 33 and
34, Idaho Rules of Civil Procedure.
In answering these interrogatories, furnish all information available to you, including
information in the possession of your attorneys (and investigators, experts, etc., retained by you and
your attorneys), not merely information known of your own personal knowledge.
If you cannot answer the following interrogatories in full, after exercising due diligence to
secure the information to do so, so state, and answer to the extent possible, specifying your inability
to answer the remainder, and stating whatever information and knowledge you have concerning the
unanswered portion.
These interrogatories are deemed continuing interrogatories, and your answers thereto are to
be supplemented as additional information and knowledge becomes available or known to you.

DEFINITIONS

Unless otherwise indicated, the following definitions will be applicable to these
interrogatories:
a)

The words "document" and "documents" mean all written, recorded or graphic matters,
however produced or reproduced, pertaining in any way to the subject matter of this action.
This definition includes, but is not limited to, any and all originals, copies or drafts of any
and all the following: records, notes summaries, schedules, contacts, agreements, drawings,
sketches, invoices, orders, acknowledgments, diaries, reports, forecasts, appraisals,
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memoranda, telephone logs, letters, telegrams, telexes, cables, tapes, transcripts, recordings,
photographs, picture, films, computer programs or other graphics, symbolics, recorded or
written materials of any nature whatsoever. Any document which contains any comment,
notation, addition, insertion or marking of any kind which i§ not part of another document is
to be considered as a separate document.

b)

"Identify":
(1)

In each instance wherein, you are asked to "identify" or describe a document, your
description should include, but not be limited to, the following:
(i)

The name, address, telephone number, occupation, job title and employer of
the present custodian of the document;

(ii)

The date of the making of the document and the name, address, telephone
number, occupation, job title and employer of each person whose testimony
could be used to authenticate such document and lay the foundation for its
introduction into evidence.

(2)

In each instance where you are asked to "identify" or describe a communication,
identify means:
(i)

As to a written communication, a complete statement setting forth the date,
the name and address of each person who initiated the communication, the
name and address of each person to whom the communication was directed,
a description sufficient to identify it, the present location of the original and
each copy and the name, address, job title and relationship to the parties of
each person having custody or possession of the original and each copy;

(3)

With respect to a verbal communication by personal means, identify means a
complete statement setting forth the date, the approximate time and place, the name
and address of each person present, the substance of what was said by each person
present, whether any conversation was recorded and, if so, the name and address of
the person who recorded it and the name and address of the person who has custody
or possession of such recording, and whether any notes or memoranda were made of
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any conversations and, if so, the name and address of the person who made such
notes or memoranda and the name and address of each person who has custody or
possession of the original notes or memoranda.
(4)

With respect to a telephone conversation, identify means a complete statement
setting forth the date, the approximate time, the name of the person initiating the
call, the location from which the call was placed, the words spoken or the substance
of what was said by the person initiating the call and by the person called, whether
anyone else listened in on one or both sides of such telephone conversation and, if
so, the name and address of such person, whether such conversation was recorded
and, if so, the name and address of the person who recorded it and the name and
address of the person who has custody or possession of such recording and whether
any notes or memoranda were made of such conversation and, if so, the name and
address of each person who has custody or possession of the original notes or
memoranda;

(5)

With respect to a document for which you claim a privilege, identify means the
name of the person who prepared it, the name of the person who signed it or in
whose name it was issued, the name of each person to whom it was addressed or
circulated, the nature and substance of the writing and its title, if any, its date, and if
it bears no date, the date when it was prepared, the physical location of the original
and any copies of which you are aware, the name and address of each person having
custody or control of the document, and the name and number of the file, if any, in
which it is contained and the basis for the privilege for which you claim.

(6)

When used in reference to a person, identify means the person's full name, state of
incorporation (if applicable), last known business address, last known home address
(if applicable), last known business, profession, or occupation, last known job title,
list of officers, directors, agents, representatives and employees (if applicable), and
relationship to the Plaintiffs.
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c)

"Knowledge" includes firsthand knowledge and information derived from any other source,
including but not limited to hearsay knowledge.

d)

"Person" shall mean and include a natural person, partnership, firm or corporation or any
other kind of business or legal entity, its agents or employees. In each instance wherein you
are asked to "identify" a person or the "identity" of a person, state with respect to each such
person his name and last known residence, business address and telephone number.

e)

"You" shall refer to the defendant answering these interrogatories and any counsel,
consultants, experts, investigators, agents or other persons acting on your behalf.

f)

The "Knight Property" shall mean that certain parcel of property located generally at
2505 West Orchard Ave, Nampa, Idaho and more particularly described on Exhibit A
attached hereto.

g)

The "33-foot Strip of Property" shall mean that certain property described on Exhibit B
attached hereto.

h)

That certain "Deed of Right-of-Way" shall mean that certain deed of right-of-way
executed on or about August 4, 1941, by J. G. Lupton and Ora Lupton, husband and wife,
as grantors, in favor of the Nampa Highway District, as grantee, which deed ofright-ofway was recorded with the Canyon County, Idaho, Recorder's Office on February 21,
1989, as instrument number 8903057.

INTERROGATORIES

INTERROGATORY NO. 1: Please state the name, address and telephone number
of each and every person who has, or should have, knowledge of facts relating to the subject matter
of this action.
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INTERROGATORY NO. 2: Please state the name of each and every person you
intend to call as a witness at the trial of this matter, and for each such person, state:
(a)

His or her residence, address and telephone number;

(b)

His or her business address and telephone number; and

(c)

The substance of his or her expected testimony.

INTERROGATORY NO. 3: With respect to each expert witness you have listed in your
answer to Interrogatory No. 2 above, please state the following:
(a)

The subject matter in which each expert may testify;

(b)

The substance of facts to which each expert may testify;

(c)

A complete statement of all opinions to be expressed and the basis and reasons

therefore; the data or other information considered by the witness in forming the opinions; any
exhibits to be used as a summary of or support for the opinions; any qualifications of the witness,
including a list of all publications authored by the witness within the preceding ten years; the
compensation to be paid for the testimony; and a listing of any other cases in which the witness has
testified as an expert at trial or by deposition within the preceding four years;
(d)

The witness's credentials which you allege qualify him or her as an expert;

(e)

All information discoverable pursuant to I.R.C.P 26 (b )(4).

INTERROGATORY NO. 4: Describe each document, object or thing intended to be
introduced or utilized as an exhibit at the trial of this matter, including in your answer a description
of the document or article, whether now prepared or intended to be prepared; a description of the
contents of the proposed exhibit; the facts intended to be proved by use of the exhibit, or the
relevance of which is felt to justify the use of the exhibit.

INTERROGATORY NO. 5: Please describe each and every fixture, post, fence, sod,
pipe, conduit, and other improvement that Brian Knight and/or Lisa Knight directly or indirectly
installed or located on any portion of the 33-foot Strip of Property, if any, and when such asset or
improvement was installed.
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INTERROGATORY NO. 6: Please describe each and every fixture, post, fence, sod,
pipe, conduit, and other improvement that any predecessor in interest to the Knight Property
directly or indirectly installed or located on any portion of the 33-foot Strip of Property, if any,
and when such asset or improvement was installed.

INTERROGATORY NO. 7: Please set forth the date and the description of the
communications or document by which Brian Knight first learned or received notice or
knowledge of the Deed of Right-of-Way.

INTERROGATORY NO. 8: Please set forth the date and the description of the
communications or document by which Lisa Knight first learned or received notice or
knowledge of Deed of Right-of-Way.

REQUEST FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION NO. 1: Please attach a copy of any reports from expert
witnesses listed in your answers to these interrogatories. Subject to the limitations imposed by IRCP
26.
REQUEST FOR PRODUCTION NO. 2: Please produce a copy of all deeds, easements,
bills of sale, and other documents by which any interest in all or any portion of the Knight
property was transferred or conveyed to Brian Knight and/or Lisa Knight.

REQUEST FOR PRODUCTION NO. 3: Please produce a copy of all deeds of trust,
mortgages, deeds, easements, and other documents by which Brian Knight and/or Lisa Knight
transferred, conveyed, or encumbered any interest in all or a portion of the Knight property.

REQUEST FOR PRODUCTION NO. 4: Please produce a copy of all deeds, easements,
bills of sale and other documents by which any interest in all or any portion of the Knight
property was transferred or conveyed by a person or entity other than Brian Knight and/or Lisa
Knight.
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REQUEST FOR PRODUCTION NO. 5: Please produce each and every title commitment
and title policy issued to Brian Knight and/or Lisa Knight as to all or any portion of the Knight
property.

REQUEST FOR PRODUCTION NO. 6: Please produce all letters, emails,
correspondence, phone texts, and other communications with any agent or contractor of the
Plaintiff.

REQUEST FOR PRODUCTION NO. 7: Please produce photographs, videos, site plans,
drawings, construction plans, and other documents depicting any portion of the 33-foot Strip of
Property.

REQUEST FOR ADMISSIONS

If any of your responses to Plaintiffs request for admission were anything other than an
unequivocal admission, please set forth each and every fact, describe each and every document,
that support your denial or partial denial of such request for admission.

REQUEST FOR ADMISSION NO. 1: Please admit that you acquired the Knight
Property on the 10th day of July, 1998, pursuant to a deed from Billy J. Downs and Vonda L.
Downs, as grantors, to Brian Knight and Lisa Knight, as grantees.

REQUEST FOR ADMISSION NO. 2: Please admit that attached hereto as Exhibit C is a
true and correct copy of a deed from Billy J. Downs and Vonda L. Downs, as grantors, to Brian
Knight and Lisa Knight, as grantees, whereby the Knight Property was transferred to Brian and
Lisa Knight.

REQUEST FOR ADMISSION NO. 3: Please admit that the Deed of Right-of-Way was
recorded with Canyon County, Idaho, Recorder's Office on October 21, 1989, instrument number
8903057.
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REQUEST FOR ADMISSION NO. 4: Please admit that attached hereto as Exhibit D is a
true and correct copy of the Deed of Right of Way.

REQUEST FOR ADMISSION NO. 5: Please admit that Plaintiff has been in possession
of that portion of the 33-foot Strip of Property adjacent to the Knight Property since prior to July
10, 1998.

REQUEST FOR ADMISSION NO. 6: Please admit the Plaintiff has been using as part of
West Orchard Avenue, Nampa, Idaho that portion of the 33-foot Strip of Property adjacent to the
Knight Property since prior to July 10, 1998.

REQUEST FOR ADMISSION NO. 7: Please admit that Brian Knight had notice or
knowledge of the Deed-of Right-of-Way prior to July 10, 1998.

REQUEST FOR ADMISSION NO. 8: Please admit that Lisa Knight had notice or
knowledge of the Deed of Right-of-Way prior to July 10, 1998.

REQUEST FOR ADMISSION NO. 9: Please admit that Plaintiff has a right of way on
that portion of the 33-foot Strip of Property adjacent to the Knight Property.

REQUEST FOR ADMISSION NO. 10: Please admit that Plaintiff has ownership on that
portion of the 33-foot Strip of Property adjacent to the Knight Property.

REQUEST FOR ADMISSION NO. 11: Please admit that the Knight Property has been
used by the public as part ofW. Orchard Avenue for a period of five (5) or more years.

REQUEST FOR ADMISSION NO. 12: Please admit that the port of the 33-foot Strip of
Property adjacent to the Knight Property has been worked, maintained, and kept up at the expense
of the public for a period of five (5) or more years.
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DATED This 10th day of January, 2019.
JONES ♦ WILLIAMS ♦ FUHRMAN ♦

GOURLEY, P.A.

Isl Kimbell D. Gourley
KIMBELL D. GOURLEY
Attorneys for Plaintiff, Nampa Highway District
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EXHIBIT A

Commencing at the Northwest corner of Section 20 in Township 3 North and Range 2 West from the Boise
Meridian, Canyon County, Idaho, and bearing
North 89° 51' East 225 feet, along the North boundary of the aforesaid Section 20 to the REAL POINT OF
BEGINNING; thence continuing
North 89° 51' East 100 feet, along the North boundary of the aforesaid Section 20; thence
South 435.6 feet; thence
West 100 feet; thence
North 435.6 feet, on a line parallel to the West boundary of the aforesaid Section 20 to the REAL POINT OF
BEGINNING.
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Exhibit "B''

Parametrix Inc.
7761 W. Ri ,erside Drive Suit 201
Boi e,, ID 83714
Project o., 314-6823~001
Octobe r 23, 2018
Pag l of 1
ampa Highway District #1
Middle ton Rd and Orchard Ave Intersec tion Signaliz ation

As es or' Parcel

o. R3 l 49200000

PARC ELN0 . 9
DEEDE D RIGHT OF-WAY (PER INST. NO. 890305 7)

A parcel of land located in 'the orthwest One Quarter of the orthwest One Quarter
of Section 20,
Townsh ip 3 North Range 2 West Boise Meridian, Canyon County, Idaho being
more particularly
described as follows:
1

Comm ncing at the Northw est Corner of said Section 20, thence following the
northerly line of said
Section 20, South 89°25 44' East a d'.stance of225.0 0 foet to the POINT OF
BEGINNING.
Thence following said norther ly line, South 89°25 44 East a distanc,e of 100.00
eet·
Thence leaving said northerly line, South 0°22'2 l" We ta distance of33.00
feet · o a point on
the soutl1erly right-of -way ]ine of Orchard A venue;
Thence following said southerly right-of-way line North 89°25;44' West a di
tance of
100.00 feet·
Thence leaving said southerly rigbt-of-way line orth 0°22 21 Eat a dista
ce of33.00 feet
to the POINT OF BEGINNING.
Th above-described parcel contains 3 300 squar,e fee• (0.08 acres), mor,e or less.
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2

3
4

5
6
7

Wyatt B. Johnson, ISB: 5858
Anthony M. Shallat, ISB: 9572
ANGSTMAN JOHNSON
199 N. Capital Blvd., Ste. 200
Boise, Idaho 83702
Phone: (208) 384-8588
Fax: (208) 853-0117
wyatt@angstman.com
anthony@angstman.com

Attorneys for Defendants Brian and Lisa Knight

8

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

9

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
10
11

NAMPA HIGHWAY DISTRICT NO. l, a
body politic corporate of the State of Idaho,

12

Plaintiff,
13
14
15
16

17
18

19

20
21

22
23
24

25
26
27
28

29

vs.
BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMINGUEZ,
an individual, CHICAGO TITLE
INSURANCE COMPANY, a Florida
corporation, MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a
Delaware corporation, LANDAMERICA
TRANSNATION TITLE NIKIA
TRANSNATION TITLE & ESCROW, INC., a
Delaware corporation, NEW CENTURY
MORTGAGE CORPORATION, a California
corporation, and all unknown lessees and
tenants in possession of any or all of the
property which is subject to this action, and
any other person or entity, who has or may
have an interest in and to the property which is
subject of this action referenced for
convenience by the fictitious designations of
DOES 1 THROUGH I 0,
Defendants.
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2
3

COME NOW Defendants, Brian Knight and Lisa Knight, by and through their counsel of
record, ANGSTMAN JOHNSON, and hereby responds to Plaintiffs First Set of Interrogatories,

4

Requests for Production of Documents, and Requests for Admission to Defendants Brian and
5

6

Lisa Knight as follows:

PRELIMINARY STATEMENT

7

8

All answers and responses set forth in this document, including any subsequent

9

amendments or supplements, whether by formal or informal means, are made subject to, and
10
11

12
13

14

without waiving any right to object based upon, the following conditions, caveats and objections.
1.

Defendants have not yet completed their document review, investigation of facts

pertaining to this action, discovery or preparation for trial in this matter and, therefore, answers
based upon their current understanding and belief of the facts and information presently known

15

to them and reserve the right to supplement or amend any or all of the answers and responses
16
17
18

19

contained in this document as allowed by the Idaho Rules of Civil Procedure.
2.

Defendants object to each discovery request to the extent it seeks information or

documents protected against disclosure by the attorney-client privilege, attorney work-product

20

doctrine or any other judicially recognized protection or privilege.

To the extent that any

21

22

document or information is inadvertently produced in response to any discovery request that is

23

subject to attorney-client privilege, attorney work-product doctrine or any other judicially

24

recognized protection or privilege, such response or production is not to be construed as a waiver

25

of such protection.
26

27
28

29
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3.
2

Defendants object to each discovery request on the basis that such discovery

request is overbroad and unduly burdensome to the extent such request:

3

a.

requires Defendants to supply information that is not available to them or not

4
5

within their possession, custody or control;
b.

6

7

requires Defendants to produce information from individuals or entities other

than Defendant's;

8

seeks information or items regarding "each," "all", "every" or "any"

c.
9

10

document(s), person(s) or facts(s) on the basis that such terms are vaguely defined and

11

excessively broad and that they may include information or items that, despite the exercise of

12

reasonable diligence, are not immediately located or identified;

13

d.

seeks information or items to which Plaintiff has equal access, or is already

14

15

within the possession, custody or control of Plaintiff; or

e.

16
17

seeks information that is within the scope of, or otherwise duplicative, of that

requested by other discovery requests propounded by Plaintiff; or

18

f.

otherwise exceeds the bounds of discovery as provided in the Idaho Rules of

19

Civil Procedure.
20

4.

21

22

23

Defendants objects to each discovery request on the basis that such discovery

request is vague and ambiguous to the extent such request seeks information or items that "relate
to," "support," "evidence," "describe," "mention," "refer to," "pertain to," "contradict,"

24

"compromise" or "relate to" facts or contentions for the reason that such terms, or their
25
26

equivalents, do no describe the information sought with sufficient particularity to allow

27

Defendants to reasonably respond to such requests.

28

29
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5.
2

Defendants object to each discovery request that seeks disclosure of information

or items that Defendants are bound by law, custom or expectations of third parties, to maintain as

3

confidential, including, but not limited to, confidential commercial information, trade secrets,
4

5

proprietary information or other sensitive business or other information.
ANSWERS TO INTERROGATORIES

6

7

INTERROGATORY NO. 1: Please state the name, address and telephone

8

number of each and every person who has, or should have, knowledge of facts relating to
9

10

the subject matter of this action.
RESPONSE TO INTERROGATORY NO. 1: Defendants object to this

11

12

Interrogatory to the extent it seeks information protected by the attorney work product

13

doctrine. Plaintiff further objects to this Interrogatory as it is overly broad, unduly
14

15

burdensome, and ambiguous by virtue of the phrase "each and every person who has, or

16

should have knowledge ... " Defendants can only identify those individuals whom they

17

whom they believe to have knowledge that materially bears on the claims or defenses in

18

this action. Further, this Interrogatory is vague and overbroad as to time and place.
19

20

Defendants also object to this Interrogatory as the request may be premature. Discovery

21

is ongoing, and Defendants have not completed investigations. This response will be

22

supplemented if necessary.

23

Subject to and without waiving any objection, Defendants respond that the

24

following individuals, or representatives thereof, may possess knowledge of the subject
25

26

matter

27
28
29
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1. Brian and Lisa Knight
c/o Angstman Johnson
2. Nampa Highway .
c/o Kimberly Gourley
2415 E. Camelback Rd. Ste. 600
Phoenix, AZ 85016

2
3
4

5

INTERROGATORY NO. 2: Please state the name of each and every person you
6
7

intend to call as a witness at the trial of this matter, and for each such person, state:

8

(a)

His or her residence, address and telephone number;

9

(b)

His or her business address and telephone number; and

(c)

The substance of his or her expected testimony.

10
11

RESPONSE TO INTERROGATORY NO. 2

Defendants object to this Interrogatory

12
13

as the request is premature in that Defendants have not yet determined which witnesses it will

14

call at trial. Witnesses will be disclosed according to the scheduling order in this case. Subject to

15

and without waiving any objection, Defendants may call any individual identified and/or

16

disclosed by Plaintiff in their discovery responses or whose identity otherwise becomes known in
17
18

the process of discovery in this case. Defendants further respond that the following individuals

19

may possess knowledge of the subject matter in this case and may be called as witnesses:

20

1. Brian K. Knight and Lisa M. Knight, c/o Angstman Johnson, 199 N. Capital

21

Blvd., Ste. 200, Boise, Idaho 83702 and Brian and Lisa Knight are the owners
22

of the property generally located at 2505 West Orchard Avenue, Nampa,

23
24

Idaho 83651, and have knowledge regarding the facts and allegations set forth

25

within the Complaint, communications between parties, and of Defendant's

26

damages.

27
28

29
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2. Nampa Highway District and agents of Nampa Highway District have
2

knowledge regarding the facts and allegations set forth within the Complaint,

3

communications between parties, and of Defendant's damages.
4
5

INTERROGATORY NO. 3: With respect to each expert witness you have
6

listed in your answer to Interrogatory No. 2 above, please state the following:

7

8

(a)

The subject matter in which each expert may testify;

9

(b)

The substance of facts to which each expert may testify;

(c)

A complete statement of all opinions to be expressed and the basis and

10
11

reasons therefore; the data or other information considered by the witness in forming the

12

13

opinions; any exhibits to be used as a summary of or support for the opinions; any

14

qualifications of the witness, including a list of all publications authored by the witness

15

within the preceding ten years; the compensation to be paid for the testimony; and a

16

listing of any other cases in which the witness has testified as an expert at trial or by
17

deposition within the preceding four years;

18
19

20

(d)

The witness's credentials which you allege qualify him or her as an expert;

(e)

All information discoverable pursuant to I.R.C.P 26 (b)(4).

21

RESPONSE TO INTERROGATORY NO. 3 Defendants object to this
22

interrogatory as the request is premature. Responsive information will be provided in

23
24

accordance with the scheduling order of the Court for expert witness disclosures. Subject

25

to and without waiving any objection, Defendants have not yet retained any experts to

26

27

28
29

DEFENDANTS BRIAN AND LISA KNIGHT'S RESPONSE TO PLAINIFF' S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR
ADMISSION TO DEFENDANTS BRIAN AND LISA KNIGHT - PAGE 6
A ♦J

Matter: 8017-018

Page 181

testify at trial in this matter. At such time they do, this response will be supplemented as
2

required by the Idaho Rules of Civil Procedure.

3

INTERROGATORY NO. 4: Describe each document, object or thing intended
4
5

to be introduced or utilized as an exhibit at the trial of this matter, including in your

6

answer a description of the document or article, whether now prepared or intended to be

7

prepared; a description of the contents of the proposed exhibit; the facts intended to be

8

proved by use of the exhibit, or the relevance of which is felt to justify the use of the
9

10

exhibit.

11

RESPONSE TO INTERROGATORY NO. 4: Defendants object to this

12

Interrogatory as the request is premature and discovery is ongoing. Defendants object to

13

this interrogatory to the extent it seeks information protected by the attorney work
14
15

product doctrine. No documents authored by Defendant's attorneys, or made in

16

privileged attorney-client communications, will be provided. Without waiving the

17

foregoing objection, Defendants may use any document, audio, or video recordings

18

produced in discovery by Plaintiff, Defendants, or third-party in this matter.

19

INTERROGATORY NO. 5: Please describe each and every fixture, post,

20
21

fence, sod, pipe, conduit, and other improvement that Brian Knight and/or Lisa Knight

22

directly or indirectly installed or located on any portion of the 33-foot Strip of Property, if

23

any, and when such asset or improvement was installed.

24

RESPONSE TO INTERROGATORY NO. 5: Defendants object to this
25

26

interrogatory as compound, as it seeks multiple different answers in a single request.

27

Defendants further object to this interrogatory as irrelevant and to the extent that it seeks

28
29
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non-discoverable information. Without waving these objections, the Knights respond that
2

they have installed on the contested strip a pond, small ground mounds (hills), parking

3

spots, stamped concrete, trees which are now mature, and a flagpole.
4

INTERROGATORY NO. 6: Please describe each and every fixture, post,

5
6
7

fence, sod, pipe, conduit, and other improvement that any predecessor in interest to the
Knight Property directly or indirectly installed or located on any portion of the 33-foot

8

Strip of Property, if any, and when such asset or improvement was installed.
9

RESPONSE TO INTERROGATORY NO. 6: Defendants object to this

10
11

interrogatory as compound, as it seeks multiple different answers in a single request.

12

Defendants further object to this interrogatory as irrelevant and to the extent that it seeks

13

non-discoverable information. Without waving these objections, the Knights respond that
14

15
16

prior to purchasing the property, the previous owner(s) had installed on the contested
strip a lawn, a sprinkler system, and a mailbox.

17
18

INTERROGATORY NO. 7: Please set forth the date and the description of the
communications or document by which Brian Knight first learned or received notice or

19

knowledge of the Deed of Right-of-Way.
20

RESPONSE TO INTERROGATORY NO. 7: Defendants object to this

21

22
23

interrogatory as compound, as it seeks multiple different answers in a single request.
Without waving any objections, Defendants were unaware of any claim by Nampa

24

Highway until notified of such by an agent of Plaintiff in 2016. The agent spoke with
25

26

Brian Knight on his property in February or March of 2016. The Knights did not learn of

27

the Right of Way Deed until 2018.

28

29
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INTERROGATORY NO. 8: Please set forth the date and the description of
2

the communications or document by which Lisa Knight first learned or received notice or

3

knowledge of Deed of Right-of-Way.
4

RESPONSE TO INTERROGATORY NO. 8: Defendants object to this

5
6
7

interrogatory as compound, as it seeks multiple different answers in a single request.
Defendants also object that this request seeks privileged communications between

8

husband and wife. Without waving any objections, Lisa Knight had no knowledge to any
9

10

claim by Nampa Highway to her or the right of way deed prior to 2016.

11

RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS

12

REQUEST FOR PRODUCTION NO. 1: Please attach a copy of any reports

13

from expert witnesses listed in your answers to these interrogatories.
14
15

Subject to the limitations imposed by IRCP 26.
RESPONSE TO REQUEST FOR PRODUCTION NO. 1: Defendants object

16
17
18

to this request on the grounds that it is premature and that discovery in this matter is
ongoing. Subject to and without waiving any objection, Defendants respond that they

19

20
21

have not yet identified the witnesses they intent to call at trial in this matter. Defendants
will supplement this response as required by the Idaho Rules of Civil Procedure.

22

23

REQUEST FOR PRODUCTION NO. 2: Please produce a copy of all deeds,
easements, bills of sale, and other documents by which any interest in all or any portion

24

of the Knight property was transferred or conveyed to Brian Knight and/or Lisa Knight.
25

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: Defendants object

26
27
28

29

to this request is premature on the grounds that discovery in this matter is ongoing.
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Subject to and without waiving any objection, Defendants direct the Plaintiff to the land
2

records and instruments filed and recorded with Ada County.

3

REQUEST FOR PRODUCTION NO. 3: Please produce a copy of all deeds of
4
5

trust, mortgages, deeds, easements, and other documents by which Brian Knight and/or

6

Lisa Knight transferred, conveyed, or encumbered any interest in all or a portion of the

7

Knight property.

8

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: Defendants object
9

10

to this request on the grounds that it is premature and discovery in this matter is ongoing.

11

Subject to and without waiving any objection, Defendants direct the Plaintiff to the land

12

records and instruments filed and recorded with Ada County.

13

REQUEST FOR PRODUCTION NO. 4: Please produce a copy of all deeds,
14

15

easements, bills of sale and other documents by which any interest in all or any portion of

16

the Knight property was transferred or conveyed by a person or entity other than Brian

17

Knight and/or Lisa Knight.

18

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: Defendants object

19
20

to this request on the grounds that it is premature and that discovery in this matter is

21

ongoing. Subject to and without waiving any objection, Defendants direct the Plaintiff to

22

the land records and instruments filed and recorded with Ada County.

23

REQUEST FOR PRODUCTION NO. 5: Please produce each and every title

24

commitment and title policy issued to Brian Knight and/or Lisa Knight as to all or any
25
26

portion of the Knight property.

27
28
29
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RESPONSE TO REQUEST FOR PRODUCTION NO. 5: Defendants object
2

to this request on the grounds that it is premature and discovery in this matter is ongoing.

3

Defendants further object that this request seeks non-discoverable and irrelevant
4

5

documents and information. Subject to and without waiving any objection, Defendants

6

direct the Plaintiff to the land records and instruments filed and recorded with Ada

7

County.

8

REQUEST FOR PRODUCTION NO. 6: Please produce all letters, emails,
9

10
11

correspondence, phone texts, and other communications with any agent or contractor of
the Plaintiff.

12

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: Defendants object

13

to this Request for Production as it seeks information or items to which Plaintiffs have
14

15

equal access, or already within the possession, custody or control of Plaintiff.
REQUEST FOR PRODUCTION NO. 7: Please produce photographs, videos,

16
17
18

site plans, drawings, construction plans, and other documents depicting any portion of the
33-foot Strip of Property.

19

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: Defendants object

20
21

to this request on the grounds that it is premature and discovery in this matter is ongoing.

22

Defendants further object that this request seeks non-discoverable and irrelevant

23

documents and information. Defendants object to this Request for Production of as it

24

seeks information or items to which Nampa Highway District No. 1, have equal access, or
25
26

27
28

29

already within the possession, custody or control of Plaintiff.
II
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REQUEST FOR ADMISSIONS
2

REQUEST FOR ADMISSION NO. 1: Please admit that you acquired the

3

Knight Property on the 10th day of July, 1998, pursuant to a deed from Billy J. Downs
4

5

and Vonda L. Downs, as grantors, to Brian Knight and Lisa Knight, as grantees.

RESPONSE TO REQUEST FOR ADMISSION NO.1: Admit.

6
7

REQUEST FOR ADMISSION NO. 2: Please admit that attached hereto as

8

Exhibit C is a true and correct copy of a deed from Billy J. Downs and Vonda L. Downs,
9

10
11

as grantors, to Brian Knight and Lisa Knight, as grantees, whereby the Knight Property
was transferred to Brian and Lisa Knight.

12

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Admit.

13

REQUEST FOR ADMISSION NO. 3: Please admit that the Deed of Right-of14
15
16

Way was recorded with Canyon County, Idaho, Recorder's Office on October 21, 1989,
instrument number 8903057

17

18

RESPONSE TO REQUEST FOR ADMISSION NO.3: Admit.
REQUEST FOR ADMISSION NO. 4: Please admit that attached hereto as Exhibit D

19

20

is a true and correct copy of the Deed of Right of Way.
RESPONSE TO REQUEST FOR ADMISSION NO.4: Admit.

21

22
23

REQUEST FOR ADMISSION NO. 5: Please admit that Plaintiff has been in
possession of that portion of the 33-foot Strip of Property adjacent to the Knight Property

24

since prior to July 10, 1998.
25

26
27
28

29

RESPONSE TO REQUEST FOR ADMISSION NO.5: Partially Deny. The
Defendants only admit that the contested strip encroaches on their property by
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approximately 21-25 feet from the center line of Orchard A venue. Defendants reserve the
2

right to adjust this estimate after discovery has been concluded.

3

REQUEST FOR ADMISSION NO. 6: Please admit the Plaintiff has been using
4
5

as part of West Orchard Avenue, Nampa, Idaho that portion of the 33-foot Strip of

6

Property adjacent to the Knight Property since prior to July 10, 1998.

7

RESPONSE TO REQUEST FOR ADMISSION NO.6: Partially deny. The

8

Defendants only admit that their property borders Orchard A venue.
9

REQUEST FOR ADMISSION NO. 7: Please admit that Brian Knight had

10
11

notice or knowledge of the Deed-of Right-of-Way prior to July 10, 1998.

12

RESPONSE TO REQUEST FOR ADMISSION NO.8: Deny.

13

REQUEST FOR ADMISSION NO. 8: Please admit that Lisa Knight had notice
14

or knowledge of the Deed of Right-of-Way prior to July 10, 1998.

15
16

RESPONSE TO REQUEST FOR ADMISSION NO.8: Deny.

17

REQUEST FOR ADMISSION NO. 9: Please admit that Plaintiff has a right of

18

way on that portion of the 33-foot Strip of Property adjacent to the Knight Property.

19

RESPONSE TO REQUEST FOR ADMISSION NO.9: Deny.
20
21

REQUEST FOR ADMISSION NO. 10: Please admit that Plaintiff has

22

ownership on that portion of the 33-foot Strip of Property adjacent to the Knight

23

Property.

24

RESPONSE TO REQUEST FOR ADMISSION NO.10: Deny.
25

26
27
28

29
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REQUEST FOR ADMISSION NO. 11: Please admit that the Knight Property
2

has been used by the public as part ofW. Orchard Avenue for a period of five (5) or more

3

years.
4
5

RESPONSE TO REQUEST FOR ADMISSION NO.11: Deny.

6

REQUEST FOR ADMISSION NO. 12: Please admit that the port of the 33-foot

7

Strip of Property adjacent to the Knight Property has been worked, maintained, and kept

8

up at the expense of the public for a period of five (5) or more years.
9

RESPONSE TO REQUEST FOR ADMISSION NO.12: Partially deny.

10
11

Defendants only admit that their property borders Orchard Avenue but have no

12

knowledge as to what party or governmental entity is responsible for maintaining

13

Orchard Ave.
14

\\

15

DATED this _ _ day of February, 2019.

16

17
18

/

19

A
A

20
21

22
23
24

25
26
27
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VERIFICATION

2
3

STATE OF IDAHO

4

County of Canyon

)
) : ss.
)

5

6

7
8

BRIAN K. KNIGHT, being first duly sworn on oath, deposes and says that he is one of the
Defendants in the above-entitled action; that he has read the above and foregoing
DEFENDANTS BRIAN AND LISA KNIGHT'S RESPONSE TO PLAINIFF'S FIRST SET OF
INTERROGATORIES , REQUESTS FOR PRODUCTION OF DOCUMENTSM AND
REQUESTS FOR ADMISSION TO DEFENDANTS BRIAN AND LISA KNIGHT, knows the
contents thereof; and that the facts stated therein are true as he verily believes.

9

10

BRIAN K. KNIGHT

11
12

SUBSCRIBED AND SWORN To before me this _ _ _ day of February, 2019.

13
14

Notary Public for State of Idaho
Commission Expires: _ _ _ __

15
16
17
18

19
20
21

22
23
24
25

26

27
28

29
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VERIFICATION

2
3

STATE OF IDAHO

4

County of Canyon

)
) : ss.
)

5
6

7
8

LISA M. KNIGHT, being first duly sworn on oath, deposes and says that she is one of the
Defendants in the above-entitled action; that she has read the above and foregoing
DEFENDANTS BRIAN AND LISA KNIGHT'S RESPONSE TO PLAINIFF'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS AND
REQUESTS FOR ADMISSION TO DEFENDANTS BRIAN AND LISA KNIGHT, knows the
contents thereof; and that the facts stated therein are true as she verily believes.

9

10

LISA M. KNIGHT

11

12

SUBSCRIBED AND SWORN To before me this

- - - day of February, 2019.

13
14

Notary Public for State of Idaho
Commission Expires: _ _ _ __

15
16
17
18

19
20

21

22
23
24
25

26
27
28
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CERTIFICATE OF SERVICE
2
3
4

I HEREBY CERTIFY that on this$ day of February, 2019, I caused to be served a
true copy of the foregoing DEFENDANTS BRIAN AND LISA KNIGHT'S RESPONSE TO PLAINIFF'S
FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTSM AND
REQUESTS FOR ADMISSION TO DEFENDANTS BRIAN AND LISA KNIGHT by the method

indicated below, and addressed to those parties marked served below:
5
6

Party

Counsel

Means of Service

7

Plaintiff

Kimbell D. Gourley
Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
(208) 331-1529
kgourley@idalaw.com

0
0
0

8
9
10
11
12

Defendants

13
14

Don E. Copple
DAVISON COPPLE
199 North Capitol Blvd. Ste. 600
Boise, ID 83 702
edcopple@davidsoncopple.com

[SJ

0
0
0
[SJ

U.S. Mail, Postage Paid
Hand Delivered
Fax Transmittal
iCourt Notification

U.S. Mail, Postage Paid
Hand Delivered
Fax Transmittal
iCourt Notification

15
16

Defendants

17
18
19
20
21

Sheila R. Schwager
Brent R. Wilson
Lars Lundberg
HAWLEY TROXELL
877 Main Street, Ste. 1000
Boise, Idaho 83701-1617
Sschwager@hawleytroxell.com
bwilson@hawleytroxell.com
llundberg@hawleytroxell.com

0
0

U.S. Mail, Postage Paid
Hand Delivered
D Fax Transmittal
[SJ iCourt Notification

/

22
23
24
25
26
27
28
29

DEFENDANTS BRIAN AND LISA KNIGHT'S RESPONSE TO PLAINIFF'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR
ADMISSION TO DEFENDANTS BRIAN AND LISA KNIGHT - PAGE 17
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Kimbell D. Gourley/ISB #3578
JONES ♦ WILLIAMS ♦ FUHRMAN
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

♦ GOURLEY,P.A.

Attorneys for Plaintiff Nampa Highway District No. 1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
)
)
)
Plaintiff,
)
V.
)
BRIAN K. KNIGHT and LISA M. KNIGHT,
)
husband and wife, MANUEL DOMINGUEZ,
)
and MARIA DOMINGUEZ, husband and wife, )
CHICAGO TITLE INSURANCE COMPANY, )
a Florida corporation, QUICKEN LOANS
)
INC., a Michigan corporation, MORTGAGE
)
ELECTRONIC REGISTRATION
)
SYSTEMS, INC., a Delaware corporation,
)
LOANDEPOT.COM, LLC, a Delaware
)
limited liability company; TRANSNATION
)
TITLE & ESCROW, INC. dba Fidelity
)
National Title Company of Idaho, also dba
)
Fidelity National Title Company, a Delaware
)
corporation; and all unknown lessees and
)
tenants in possession of any or all of the
)
property which is subject to this action, and any )
other person or entity, who has or may have an )
interest in and to the property which is subject
)
of this action, referenced for convenience by
)
the fictitious designations of DOES 1
THROUGH 10,

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

Case No. CV14-18-11322

PLAINTIFF'S FIRST SET OF
INTERROGATORIES, REQUESTS
FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS
FOR ADMISSION TO DEFENDANTS
MANUEL AND MARIA
DOMINGUEZ

Defendants.
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TO:

DEFENDANTS MANUEL DOMINGUEZ and MARIA DOMINGUEZ, husband and

wife, AND THEIR ATTORNEY OF RECORD:
YOU WILL PLEASE TAKE NOTICE that Plaintiff, the Nampa Highway District by and
through its attorneys of record,

Jones ♦ Williams ♦ Fuhrman ♦

Gourley, P.A., requires you to

answer under oath the following interrogatories and request for production of documents within
thirty (30) days from the service hereunder, and in conformance with all provisions of Rules 33 and
34, Idaho Rules of Civil Procedure.
In answering these interrogatories, furnish all information available to you, including
information in the possession of your attorneys (and investigators, experts, etc., retained by you and
your attorneys), not merely information known of your own personal knowledge.
If you cannot answer the following interrogatories in full, after exercising due diligence to
secure the information to do so, so state, and answer to the extent possible, specifying your inability
to answer the remainder, and stating whatever information and knowledge you have concerning the
unanswered portion.
These interrogatories are deemed continuing interrogatories, and your answers thereto are to
be supplemented as additional information and knowledge becomes available or known to you.

DEFINITIONS

Unless otherwise indicated, the following definitions will be applicable to these
interrogatories:
a)

The words "document" and "documents" mean all written, recorded or graphic matters,
however produced or reproduced, pertaining in any way to the subject matter of this action.
This definition includes, but is not limited to, any and all originals, copies or drafts of any
and all the following: records, notes summaries, schedules, contacts, agreements, drawings,
sketches, invoices, orders, acknowledgments, diaries, reports, forecasts, appraisals,
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memoranda, telephone logs, letters, telegrams, telexes, cables, tapes, transcripts, recordings,
photographs, picture, films, computer programs or other graphics, symbolics, recorded or
written materials of any nature whatsoever. Any document which contains any comment,
notation, addition, insertion or marking of any kind which i§ not part of another document is
to be considered as a separate document.

b)

"Identify":
(1)

In each instance wherein, you are asked to "identify" or describe a document, your
description should include, but not be limited to, the following:
(i)

The name, address, telephone number, occupation, job title and employer of
the present custodian of the document;

(ii)

The date of the making of the document and the name, address, telephone
number, occupation, job title and employer of each person whose testimony
could be used to authenticate such document and lay the foundation for its
introduction into evidence.

(2)

In each instance where you are asked to "identify" or describe a communication,
identify means:
(i)

As to a written communication, a complete statement setting forth the date,
the name and address of each person who initiated the communication, the
name and address of each person to whom the communication was directed,
a description sufficient to identify it, the present location of the original and
each copy and the name, address, job title and relationship to the parties of
each person having custody or possession of the original and each copy;

(3)

With respect to a verbal communication by personal means, identify means a
complete statement setting forth the date, the approximate time and place, the name
and address of each person present, the substance of what was said by each person
present, whether any conversation was recorded and, if so, the name and address of
the person who recorded it and the name and address of the person who has custody
or possession of such recording, and whether any notes or memoranda were made of
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any conversations and, if so, the name and address of the person who made such
notes or memoranda and the name and address of each person who has custody or
possession of the original notes or memoranda.
(4)

With respect to a telephone conversation, identify means a complete statement
setting forth the date, the approximate time, the name of the person initiating the
call, the location from which the call was placed, the words spoken or the substance
of what was said by the person initiating the call and by the person called, whether
anyone else listened in on one or both sides of such telephone conversation and, if
so, the name and address of such person, whether such conversation was recorded
and, if so, the name and address of the person who recorded it and the name and
address of the person who has custody or possession of such recording and whether
any notes or memoranda were made of such conversation and, if so, the name and
address of each person who has custody or possession of the original notes or
memoranda;

(5)

With respect to a document for which you claim a privilege, identify means the
name of the person who prepared it, the name of the person who signed it or in
whose name it was issued, the name of each person to whom it was addressed or
circulated, the nature and substance of the writing and its title, if any, its date, and if
it bears no date, the date when it was prepared, the physical location of the original
and any copies of which you are aware, the name and address of each person having
custody or control of the document, and the name and number of the file, if any, in
which it is contained and the basis for the privilege for which you claim.

(6)

When used in reference to a person, identify means the person's full name, state of
incorporation (if applicable), last known business address, last known home address
(if applicable), last known business, profession, or occupation, last known job title,
list of officers, directors, agents, representatives and employees (if applicable), and
relationship to the Plaintiff.
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c)

"Knowledge" includes firsthand knowledge and information derived from any other source,
including but not limited to hearsay knowledge.

d)

"Person" shall mean and include a natural person, partnership, firm or corporation or any
other kind of business or legal entity, its agents or employees. In each instance wherein you
are asked to "identify" a person or the "identity" of a person, state with respect to each such
person his name and last known residence, business address and telephone number.

e)

"You" shall refer to the defendant answering these interrogatories and any counsel,
consultants, experts, investigators, agents or other persons acting on your behalf.

f)

The "Dominguez Property" shall mean that certain parcel of property located generally at
2403 West Orchard Ave, Nampa, Idaho and more particularly described on Exhibit A
attached hereto.

g)

The "33-foot Strip of Property" shall mean that certain property described on Exhibit B
attached hereto.

h)

That certain "Deed of Right-of-Way" shall mean that certain deed of right-of-way
executed on or about August 4, 1941, by J. G. Lupton and Ora Lupton, husband and wife,
as grantors, in favor of the Nampa Highway District, as grantee, which deed ofright-ofway was recorded with the Canyon County, Idaho, Recorder's Office on February 21,
1989, as instrument number 8903057.

INTERROGATORIES

INTERROGATORY NO. 1: Please state the name, address and telephone number
of each and every person who has, or should have, knowledge of facts relating to the subject matter
of this action.
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INTERROGATORY NO. 2: Please state the name of each and every person you
intend to call as a witness at the trial of this matter, and for each such person, state:
(a)

His or her residence, address and telephone number;

(b)

His or her business address and telephone number; and

(c)

The substance of his or her expected testimony.

INTERROGATORY NO. 3: With respect to each expert witness you have listed in your
answer to Interrogatory No. 2 above, please state the following:
(a)

The subject matter in which each expert may testify;

(b)

The substance of facts to which each expert may testify;

(c)

A complete statement of all opinions to be expressed and the basis and reasons

therefore; the data or other information considered by the witness in forming the opinions; any
exhibits to be used as a summary of or support for the opinions; any qualifications of the witness,
including a list of all publications authored by the witness within the preceding ten years; the
compensation to be paid for the testimony; and a listing of any other cases in which the witness has
testified as an expert at trial or by deposition within the preceding four years;
(d)

The witness's credentials which you allege qualify him or her as an expert;

(e)

All information discoverable pursuant to I.R.C.P 26 (b )(4).

INTERROGATORY NO. 4: Describe each document, object or thing intended to be
introduced or utilized as an exhibit at the trial of this matter, including in your answer a description
of the document or article, whether now prepared or intended to be prepared; a description of the
contents of the proposed exhibit; the facts intended to be proved by use of the exhibit, or the
relevance of which is felt to justify the use of the exhibit.

INTERROGATORY NO. 5: Please describe each and every fixture, post, fence, sod,
pipe, conduit, and other improvement that Manuel Dominguez and/or Maria Dominguez directly
or indirectly installed or located on any portion of the 33-foot Strip of Property, if any, and when
such asset or improvement was installed.
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INTERROGATORY NO. 6: Please describe each and every fixture, post, fence, sod,
pipe, conduit, and other improvement that any predecessor in interest to the Dominguez Property
directly or indirectly installed or located on any portion of the 33-foot Strip of Property, if any,
and when such asset or improvement was installed.

INTERROGATORY NO. 7: Please set forth the date and the description of the
communications or document by which Manuel Dominguez first learned or received notice or
knowledge of the Deed of Right-of-Way.

INTERROGATORY NO. 8: Please set forth the date and the description of the
communications or document by which Maria Dominguez first learned or received notice or
knowledge of Deed of Right-of-Way.

REQUEST FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION NO. 1: Please attach a copy of any reports from expert
witnesses listed in your answers to these interrogatories. Subject to the limitations imposed by IRCP
26.
REQUEST FOR PRODUCTION NO. 2: Please produce a copy of all deeds, easements,
bills of sale, and other documents by which any interest in all or any portion of the Dominguez
Property was transferred or conveyed to Manuel Dominguez and/or Maria Dominguez.

REQUEST FOR PRODUCTION NO. 3: Please produce a copy of all deeds of trust,
mortgages, deeds, easements, and other documents by which Manuel Dominguez and/or Maria
Dominguez transferred, conveyed, or encumbered any interest in all or a portion of the
Dominguez Property.

REQUEST FOR PRODUCTION NO. 4: Please produce a copy of all deeds, easements,
bills of sale and other documents by which any interest in all or any portion of the Dominguez
Property was transferred or conveyed by a person or entity other than Manuel Dominguez and/or
Maria Dominguez.
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REQUEST FOR PRODUCTION NO. 5: Please produce each and every title commitment
and title policy issued to Manuel Dominguez and/or Maria Dominguez as to all or any portion of
the Dominguez Property.

REQUEST FOR PRODUCTION NO. 6: Please produce all letters, emails,
correspondence, phone texts, and other communications with any agent or contractor of the
Plaintiff.

REQUEST FOR PRODUCTION NO. 7: Please produce photographs, videos, site plans,
drawings, construction plans, and other documents depicting any portion of the 33-foot Strip of
Property.

REQUEST FOR ADMISSIONS

If any of your responses to Plaintiffs request for admission were anything other than an
unequivocal admission, please set forth each and every fact, describe each and every document,
that support your denial or partial denial of such request for admission.

REQUEST FOR ADMISSION NO. 1: Please admit that you acquired the Dominguez
Property on the 10th day of July, 1998, pursuant to a deed from Kalvin B. and Julie D. Wilkinson,
as grantors, to Manuel Dominguez, as grantee.

REQUEST FOR ADMISSION NO. 2: Please admit that attached hereto as Exhibit C is a
true and correct copy of a deed from Kalvin B. and Julie D. Wilkinson, as grantors, to Manuel
Dominguez, as grantee, whereby the Dominguez Property was transferred to Manuel
Dominguez.

REQUEST FOR ADMISSION NO. 3: Please admit that the Deed of Right-of-Way was
recorded with Canyon County, Idaho, Recorder's Office on October 21, 1989, instrument number
8903057.
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REQUEST FOR ADMISSION NO. 4: Please admit that attached hereto as Exhibit D is a
true and correct copy of the Deed of Right of Way.

REQUEST FOR ADMISSION NO. 5: Please admit that Plaintiff has been in possession
of that portion of the 33-foot Strip of Property adjacent to the Dominguez Property since prior to
July 10, 1998.

REQUEST FOR ADMISSION NO. 6: Please admit the Plaintiff has been using as part of
West Orchard Avenue, Nampa, Idaho that portion of the 33-foot Strip of Property adjacent to the
Dominguez Property since prior to July 10, 1998.

REQUEST FOR ADMISSION NO. 7: Please admit that Manuel Dominguez had notice
or knowledge of the Deed-of Right-of-Way prior to July 10, 1998.

REQUEST FOR ADMISSION NO. 8: Please admit that Maria Dominguez had notice or
knowledge of the Deed of Right-of-Way prior to July 10, 1998.

REQUEST FOR ADMISSION NO. 9: Please admit that Plaintiff has a right of way on
that portion of the 33-foot Strip of Property adjacent to the Dominguez Property.

REQUEST FOR ADMISSION NO. 10: Please admit that Plaintiff has ownership on that
portion of the 33-foot Strip of Property adjacent to the Dominguez Property.

REQUEST FOR ADMISSION NO. 11: Please admit that the Dominguez Property has been
used by the public as part ofW. Orchard Avenue for a period of five (5) or more years.

REQUEST FOR ADMISSION NO. 12: Please admit that the port of the 33-foot Strip of
Property adjacent to the Dominguez Property has been worked, maintained, and kept up at the
expense of the public for a period of five (5) or more years.
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DATED This 10th day of January, 2019.
JONES ♦ WILLIAMS ♦ FUHRMAN ♦

GOURLEY, P.A.

Isl Kimbell D. Gourley
KIMBELL D. GOURLEY
Attorneys for Plaintiff, Nampa Highway District
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EXHIBIT C-A
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EXHIBIT A

Commencing at the Northwest corner of Section 20, Township 3 North, Range 2 West of the Boise Meridian,
Canyon County, Idaho, and bearing
North 89° 51' East 425 feet, along the North boundary of the aforesaid Section 20 to the REAL POINT OF
BEGINNING; thence continuing
North 89° 51' East 200 feet; thence
South a distance of 435.6 feet; thence
West a distance of 200 feet; thence
North 435.6 feet, on a line parallel to the West boundary of the aforesaid Section 20 to the POINT OF
BEGINNING.
EXCEPTING THEREFROM: The South 100 feet thereof.
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Exhibi t "B''

Parametrix Inc.
7761 W. Rivers ide Drive, Suite 201

Boise, ID 83 714
Project o. 3 4~6823-001
Octob . r 23, 2018
Pag I of 1
ampa Highw ay Distric t #l
Middle ton Rd and Orchar d Ave, Inters ction Signalization
As essor s Parcel o. R314890 000

PARCEL

0.11

DEEDED RIGHT-OF-WAY <PER INST. NO.. 8_903057)
A parcel of land locat din the orthwest One Quarte r of the Northw
est One Quarte r of Section 20
To nsbip 3 ortb , Range 2 West, Boise M .ridian Canyon County Idaho,
being more particularly
described as follows:

Comm ncing at the orthwest Corner of said Section 20 thence follow
ing the northerly line of said
Section 20 South 89°25 44 Ea ta distance of 425.00 feet tot 1e POINT

OF BEGINNING.

Thenc follow ing said norther ly line South 89°2 5 44 East a di .tance
of 200. 00 feet·
Thence leaving said norther ly tine South 0°22 '21 Wes a distance
of 3 3 .00 feet to a point on
the southerly right~of-way line of Orchard Avenue.
Thence fol owing said southerly right-of-way line, orth 89°25 44 Wet
a distance of
200 .00 feet;
Thence leaving said southerly right-of~way line orth 0°22'21 " Ea ta
distance of 33.00 fe t
to the POINT OF BEGINNING.

The above- describ ed parcel con ta· 11s 6 600 quare feet (0 .15 acres) more
or less.
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2018-032388

RECORDED
07/24/2018 03:16 PM
CHRIS YAMAMOTO
CANYON COUNTY RECORDER
Pgs=3 PBRIDGES
TYPE: DEED

$15.00

ALLIANCE TITLE • BOISE PRODUCTION

ELECTRON/CALLY RECORDED

This Instrument Prepared By:
National Deed Network, Inc.
25400 US Hwy l 9 North, Suite 236
Clearwater, Florida 33 763

Return to and mail tax statements to:
Manuel Dominguez and Maria Dominguez
2403 W Orchard Avenue
Nampa, ID 83651
Property Tax ID#: _ _ _ _ _ _ _ _ __
File#: 388110

UITCLAIM DEED

f

r .

MADE this cf;) day of :S:t ) /
2018, by and between, MANUEL
DOMINGUEZ, a married man who acquiredtle as an unmarried man, herein joined by his spouse
MARIA DOMINGUEZ, whose mailing address is 2403 W Orchard Avenue, Nampa, ID 83651, Grantor,
MANUEL DOMINGUEZ and MARIA DOMINGUEZ, husband and wife, whose mailing address is 2403
W Orchard Avenue, Nampa, ID 8365 l, Grantee.
Said Grantor. for and inconsideration of the sum ofS0.00, to Grantor in hand paid by Grantee, the
receipt of which is acknowledged, by these presents remise, release, convey and forever quitclaim to
Grantee and to Grantee's heirs and assigns, aH that parcel ofland situate, lying and being in Canyon
County, Idaho, bounded and particularly described as foJlows:

SEE COMPLETE LEGAL ATTACHED AS EXHIBIT "A"
APN#:
--------Commonly known as: 2403 W Orchard Avenue, Nampa, ID 83651

Together with all and singular the tenements, hereditaments and appurtenances belonging to or in
any manner appertaining to the property, the reversion and reversions, remainder and remainders, rents,
issues, and profits of the property.
To have and to hold all singular premises, together with the appurtenances, to Grantee and to
Grantee's heirs and assigns forever.
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IN WITNESS OF THE ABOVE, Grantor has set Grantor's hand the day and year first written above.

STATE OF
COUNTY OF

~2::~

)

On t h i s ~ ~ of ~~ 7
in the year of 2018, before me ...:::.~~~#...Af'>.5
[notary], personally appeared MANUEL DOMINGUEZ and MARIA DOMINGUEZ, known or
identified to me by producing srA?:lF /£>~~
to be the person whose name is subscribed to
the within instrument, and acknowledged to me that Grantor executed the same. In witness whereof I
have hereunto set our hands and affixed my official seal the day and year in this certificate first above
written.

~<~

Notary Public
My Commission Expires r,,,;.,~"""'~D~

No title search was perfonned on the subject property by the preparer. The preparer of this deed makes neither
representation as to the status of the title nor property use or any zoning regulations concerning described property
herein conveyed nor any matter except the validity of the form of this instrument. Information herein was provided
to preparer by Grantors/Grantees and /or their agents; no boundary survey was made at the time of this conveyance.
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•--

LEGAL DESCRIPTION (continued)
EXHIBIT"A"

Commencing at the Northwest comer of Section 20, Township 3 North, Range 2 West, Boise
Meridian, Canyon County, Idaho, and bearing
North 89°51' East 425 feet along the North boundary of the aforesaid Section 20 to the REAL
POINT OF BEGINNING; thence continuing
North 89°51' East 200 feet; thence
South a distance of 435.6 feet; thence
West a distance of 200 feet; thence
North 435.6 feet on a line parallel to the West boundary of the aforesaid Section 20 to the
POINT OF BEGINNING.
EXCEPTING THEREFROM the South 100 feet thereof.
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In considera1ion of the location and cstabl isl,meut o! sni<l 11ub!ic highway as nibove
m; nn.d eaeli ol ll.S by sucl1 location, we, the undersigned owncrn and
daiman~ of la11<l required for suell lligliwa.y purpcm:s as above di:~ig1rnt<:d1 do hcrwy co11se1ir thereto; and we
do hereby gral11!: and ded icate so much of the land owne<l nnd claimed 1,y us and each gf us as nforesa id
ly:ing within the boundaries o{ :said strip to the public and to said .Nampa. Jligliway D.i.nrict, Canyon C<mnty,
Idaho, foi' use as a 11t1blic highway, and we hereby waive a.II claims £or <.l;nnnges fol' aml 01 \ account of same.
Now,

f

t

I

THWl!::l>'Ol'IE,

described .:,.nd tlie 1>e11di1s to accru to

IN Wtl'NE:SS

WnEREOF,

We have hereunto set our han<ls this .. .• • • day of : •AUt'UQ,t .•• ••. , 1~2.--

p.·l_- ·J·,:__~- ··· ·
··6 6 , · ~ ~ ~ ~ - ···· ········ / , ~ · ~ · ··· ··<S~AL)
.........
•... ,.... .......... ....... .... .. .. ,... &~ ..' £ ~..
\\/im~~

/

·~

/J:,, ...

. (SEAL)
(SEAL),

•. , ...... . . . , • . .•.•. . ••• . ••• . . (SEAL.)~
• . . ...•..••••..•..•.. . • . ..• . ,. (SEA~)

.•.. ..... .. ••.....•.. ...• .. ... (SEAL)
... , ...... . , ... . . , ..... • .• . .... (SEAL) •

,.,

. ........ .. .... .. ..... .. ... .... (SEAt.)
• , •. ; • .• • • •.•• .. •••• (SEAT...)

·. . I
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EDON COPPLE - ISB # 1085
DAVISON, COPPLE, COPPLE & COPPLE, LLP
Attorneys at Law
Chase Capitol Plaza, Suite 600
199 N. Capitol Boulevard
P.O. Box 1583
Boise, Idaho 83701
Telephone: (208) 342-3658
Fax No.: (208) 386-9428
edcopple@davisoncopple.com
Attorneys for Defendants Manuel & Maria Dominguez
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
)
)
Plaintiff,
)
V.
)
)
BRIAN K. KNIGHT and LISA M. KNIGHT, )
husband and wife, MANUEL DOMINGUEZ, )
)
and MARIA DOMINGUEZ, husband and
)
wife, CHICAGO TITLE INSURANCE
COMPANY, a Florida corporation,
)
)
QUICKEN LOANS INC., a Michigan
)
corporation, MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a
)
)
Delaware corporation, LOANDEPOT.COM,
)
LLC, a Delaware limited liability company;
TRANSNATION TITLE & ESCROW, INC.
)
dba Fidelity National Title Company of Idaho, )
also dba Fidelity National Title Company, a
)
Delaware corporation; and all unknown
)
lessees and tenants in possession of any or all )
of the property which is subject to this action, )
and any other person or entity, who has or
)
may have an interest in and to the property
)
which is subject of this action, referenced for
)
convenience by the fictitious designations of
)
DOES 1 THROUGH 10,
)
)
_ _ _ _ _ _D_e_fi_en_d_a_nt_s_._ _ _ _ _ _ _ )
NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

Case No. CV14-18-11322

DEFENDANTS MANUEL AND MARIA
DOMINGUEZ'S RESPONSES TO
PLAINTIFF'S FIRST SET OF
INTERROGATORIES, REQUESTS
FOR PRODUCTION OF DOCUMENTS
AND REQUESTS FOR ADMISSION TO
DEFENDANTS MANUEL AND MARIA
DOMINGUEZ

DEFENDANTS MANUEL AND MARIA DOMINGUEZ'S RESPONSES TO PLAINTIFF'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR
ADMISSION TO DEFENDANTS MANUEL AND MARIA DOMINGUEZ - 1
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TO:

THE ABOVE-NAMED PLAINTIFF, AND ITS ATTORNEY, KIMBELL GOURLEY.
COME NOW the Defendants, Manuel and Maria Dominguez, by and through their

attorneys, Davison, Copple, Copple & Copple, and pursuant to Rules 33, 34 and 36 of the Idaho
Rules for Civil Procedure, hereby answers and responds to Plaintiffs First Set of Interrogatories,
Request for Production of Documents, and Requests for Admissions to Defendants Manuel and
Maria Dominguez. Further, pursuant to Rule 33(a)(3) of the Idaho Rules of Civil Procedure,
Defendants answer the first forty (40) Interrogatories (including sub-parts) propounded by the
Plaintiff. Defendants object to all Interrogatories in excess of forty (40), and by answering all or
any part in excess of the forty (40) Interrogatories allowed by Rule 33(a)(3) of the Idaho Rules of
Civil Procedure, Defendants shall not be deemed to have waived this objection, which shall be
continuing.

INTERROGATORIES
INTERROGATORY NO. 1. Please state the name, address and telephone number of each
and every person who has, or should have, knowledge of the facts relating to the subject matter of this
action.
RESPONSE TO INTERROGATORY NO. 1: The following are individuals with knowledge
of the facts of this matter:
1.

Manuel & Maria Dominquez, c/o Davison, Copple, Copple & Copple, PO Box

1583, Boise, ID 83701; (208)342-3658;
2.

Brian & Lisa Knight, c/o Angstman Johnson, 199 N. Capitol Blvd., Ste. 200;

(208)384-8588.
3.

Douglas Bergey, Forsgren Associates, Inc. 415 South 4th Street, Boise, Idaho

DEFENDANTS MANUEL AND MARIA DOMINGUEZ'S RESPONSES TO PLAINTIFF'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR
ADMISSION TO DEFENDANTS MANUEL AND MARIA DOMINGUEZ - 2
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83702; (208)342-3144;
4.

Mark Butler, Land Consultants, PO Box 314, Eagle, Idaho 83616; (208)939-7444;

5.

John Roters, South Landscape Architecture, 2002 S. Vista Ave., Boise, Idaho

83705 (208)342-3658;
6.

Michael Wright, 885 W. Beacon Light Road, Eagle, Idaho 83616; (209)870-3185.

At this time Defendants are not aware of anyone other than listed above, and possibly any
other people having land taken from them by the Nampa Highway District.
INTERROGATORY NO. 2. Please state the name of each and every person you intend to
call as a witness at the trial of this matter, and for each such person, state:
(a)

His or her residence, address and telephone number;

(b)

His or her business address and telephone number; and

(c)

The substance of his or her expected testimony

RESPONSE TO INTERROGATORY NO. 2: Defendants Dominguez have not yet
determined who it will call at the trial of this matter however, it is anticipated that the following may
be called:
Brian Knight, 2505 W. Orchard Ave, Nampa, Idaho 83651. Mr. Knight maybe called testify
regarding the history of the neighborhood and dealings with the Nampa Highway District.
John Roters, South Landscape Architecture and Planning, 2002 Vista Ave., Boise, Idaho;
208-342-2999. Mr. Roters may be called to testify regarding the history of the property. Mr. Roters
has not provided any opinions at this time.
Mark Butler, Land Consultants, Inc. P.O. Box 314, Eagle, Idaho; 208-939-7444. Mr. Butler
may be called to testify regarding the history of the property and the ownership. Mr. Butler has not
provided any opinions at this time.
DEFENDANTS MANUEL AND MARIA DOMINGUEZ'S RESPONSES TO PLAINTIFF'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR
ADMISSION TO DEFENDANTS MANUEL AND MARIA DOMINGUEZ - 3
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Douglas Bergey, Forsgren Associates, Inc. 415 South 4th Street, Boise, Idaho 83702;
(208)342-3144. Mr. Bergey may be called to testify regarding the history of the property.
Michael Wright, 885 W. Beacon Light Road, Eagle, Idaho 83616; (209)870-3185. Mr.
Wright may be called to testify about the history and value of the property.
INTERROGATORY NO. 3.

With respect to each expert witness you have listed in your

answer to Interrogatory No. 2 above, please state the following:
(a)

The subject matter in which each expert may testify;

(b)

The substance of facts to which each expert may testify;

(c)

A complete statement of all opinions to be expressed and the basis and

reasons therefore; the data or other information considered by the witness in forming the
opinions; any exhibits to be used as a summary of or support of the opinions; any
qualifications of the witness, including a list of all publications authored by the witness
within the preceding ten years; the compensation to be paid for the testimony; and a list of
any other cases in which the witness has testified as an expert at trial or by deposition
within the preceding four years;
(d)

The witness's credentials which you allege qualify him or her as an expert;

(e)

All information discoverable pursuant to I.R.C.P. 26(b)(4).

RESPONSE TO INTERROGATORY NO. 3: Defendants object to this Interrogatory to
the extent that it seeks to discover any witnesses retained but not expected to testify. Without
waiving said objection, discovery has just commenced and Defendants have not determined whom
it will call at the trial of this matter. Without waiving said objection John Roters, Douglas Bergey,
Mark Butler and Michael Wright may be called to testify at the trial of this matter, however none
has provided any opinions. If Defendants receive opinions from the experts this Interrogatory will
DEFENDANTS MANUEL AND MARIA DOMINGUEZ'S RESPONSES TO PLAINTIFF'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR
ADMISSION TO DEFENDANTS MANUEL AND MARIA DOMINGUEZ - 4
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be supplemented.
INTERROGATORY NO. 4. Describe each document, object or thing intended to be
introduced or utilized as an exhibit at the trial of this matter, including in your answer a description
of the document or article, whether now prepared or intended to be prepared; a description of the
contents of the proposed exhibit; the facts intended to be proved by the use of the exhibit, or the
relevance of which is felt to justify the use of the exhibit.
RESPONSE TO INTERROGATORY NO. 4: Defendants object to this interrogatory as it
is overly broad and unduly burdensome and calls for attorney work product. Without waiving
this objection, Defendants have not determined what, if any, exhibits will be offered at the trial
of this matter. It is anticipated that drawings of the property, photographs of the property, maps,
title documents, and deeds, etc. will be used at the trial of this matter. Exhibits will be disclosed
pursuant to the Court's scheduling order.
INTERROGATORY NO. 5. Please described each and every fixture, post, fence, sod, pipe,
conduit, and other improvements that Manuel Dominguez and/or Maria Dominguez directly or
indirectly installed or located on any portion of the 33-foot Strip of Property, if any, and when such
asset or improvement was installed.
RESPONSE TO INTERROGATORY NO. 5: The only improvements the Dominguez' have
done to the 33-foot strip was plant two peach trees. Defendants are not sure if those trees are actually
in the 33-foot section and do not remember when they were planted.
INTERROGATORY NO. 6. Please described each and every fixture, post, fence, sod, pipe,
conduit, and other improvements that any predecessor in interest to the Dominguez Property directly
or indirectly installed or located on any portion of the 33-foot Strip of Property, if any, and when such
asset or improvement was installed.
DEFENDANTS MANUEL AND MARIA DOMINGUEZ'S RESPONSES TO PLAINTIFF'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR
ADMISSION TO DEFENDANTS MANUEL AND MARIA DOMINGUEZ - 5
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RESPONSE TO INTERROGATORY NO. 6: It appears that there is a mailbox, sod, curb,
powerline, trees/bushes and a pipe within the 33-foot strip, the improvements were in place when
Defendants Dominguez purchased the property and therefore have no idea the date of the installation
of any of the improvements.
INTERROGATORY NO. 7. Please set for the date and the description of the
communications or document by which Manuel Dominguez first learned or received notice or
knowledge of the Deed of Right-of-Way.
RESPONSE TO INTERROGATORY NO. 7:

Defendant Manuel Dominguez doesn't

remember the exact date, but it was after this matter was filed. He received a phone call from his
attorney E Don Copple to tell him about the deed. Mr. Copple told him there was a deed signed in
1941 that was involved with the Dominguez property but not recorded until 1989 and that other deeds
had been recorded on the same property to other people.
INTERROGATORY NO. 8. Please set for the date and description of the communications
or document by which Maria Dominquez first learned or received notice or knowledge of Deed of
Right-of-Way.
RESPONSE TO INTERROGATORY NO. 8: Maria Dominguez was told what Mr. Copple
said to her husband shortly after he learned about the issue.
REQUEST FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION NO. 1.

Please attached copies of any reports from

expert witnesses listed in your answer to these interrogatories. Subject to the limitations imposed by
IRCP 26.
RESPONSE TO REQUEST FOR PRODUCTION NO. 1: Defendants objects to the extent
any reports prepared by the experts retained in anticipation of litigation but no expected to testify are
DEFENDANTS MANUEL AND MARIA DOMINGUEZ'S RESPONSES TO PLAINTIFF'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR
ADMISSION TO DEFENDANTS MANUEL AND MARIA DOMINGUEZ - 6
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requested, without waiving said objection, Defendants do not have any reports of experts at this
time.
REQUEST FOR PRODUCTION NO. 2.

Please produce a copy of all deeds, easements,

bills of sale, and other documents by which any interest in all or any portion of the Dominquez
Property was transferred or conveyed to Manuel Dominguez and/or Maria Dominguez.
RESPONSE TO REQUEST FOR PRODUCTION NO. 2: Please see the attached Deeds,
which are attached hereto as Exhibit A.
REQUEST FOR PRODUCTION NO. 3.

Please produce a copy of all deeds of trust,

mortgages, deeds, easements, and other documents by which Manuel Dominquez and/or Maria
Dominguez transferred, conveyed, or encumbered any interest in all or a portion of the Dominguez
Property.
RESPONSE TO REQUEST FOR PRODUCTION NO. 3: Please see a copy of the Deed of
Trust signed by Manuel and Maria Dominguez, marked as Exhibit B.
REQUEST FOR PRODUCTION NO. 4.

Please produce a copy of all deeds, easements,

bills of sale and other documents by which any interest in all or any portion of the Dominguez
Property was transferred or conveyed by a person or entity other than Manuel Dominguez and/or
Maria Dominguez.
RESPONSE TO REQUEST FOR PRODUCTION NO. 4: Attached please see the deeds
attached as Exhibit C.
REQUEST FOR PRODUCTION NO. 5.

Please

produce

each

and

every

title

commitment and title policy issued to Manuel Dominguez and/or Maria Dominguez as to all or any
portion of the Dominguez Property.
RESPONSE TO REQUEST FOR PRODUCTION NO. 5: Defendants have not been able to
DEFENDANTS MANUEL AND MARIA DOMINGUEZ'S RESPONSES TO PLAINTIFF'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR
ADMISSION TO DEFENDANTS MANUEL AND MARIA DOMINGUEZ - 7
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locate any title commitments. If they do locate any this response will be supplemented.
REQUEST FOR PRODUCTION NO. 6.

Please

produce

all

letters,

emails,

correspondence, phone texts, and other communications with any agent or contractor of the Plaintiff.
RESPONSE TO REQUEST FOR PRODUCTION NO. 6: Please are unaware of any
documents responsive to this request at this time. If documents are located, Defendants will
supplement this response. The only documents there could be would be correspondence with the
right-of-way agent Johnston Hill or appraiser Michael Wright.
REQUEST FOR PRODUCTION NO. 7.

Please produce photographs, videos, site plans,

drawings, construction plans, and other documents depicting any portion of the 33-foot Strip of
Property.
RESPONSE TO REQUEST FOR PRODUCTION NO. 7: Defendant only has the
documents that were produced by Nampa Highway District in contemplation of condemnation.
Defendants are attempting to locate photos etc. of the 33-foot strip but are not aware they are in
possession of any. If found this response will be supplemented.
REQUESTS FOR ADMISSIONS

REQUEST FOR ADMISSION NO. 1: Please admit that you acquired the Dominguez
Property on the 10th day of July, 1998, pursuant to a deed from Kalvin B. and Julie D. Wilkinson, as
grantors, to Manuel Dominguez, as grantee.
RESPONSE TO REQUEST FOR ADMISSIONS 1: Admit.
REQUEST FOR ADMISSION NO. 2: Please admit that attached hereto as Exhibit C is a
true and correct copy of a deed from Kalvin B. and Julie D. Wilkinson, as grantors, to Manuel
Dominguez, as grantee, whereby the Dominguez Property was transferred to Manuel Dominguez.
RESPONSE TO REQUEST FOR ADMISSIONS 2: Admit.
DEFENDANTS MANUEL AND MARIA DOMINGUEZ'S RESPONSES TO PLAINTIFF'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR
ADMISSION TO DEFENDANTS MANUEL AND MARIA DOMINGUEZ - 8
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REQUEST FOR ADMISSION NO. 3: Please admit that the Deed of Right-of-Way was
recorded with Canyon County Idaho Recorder's Office on October 21, 1989, instrument number
8903057.
RESPONSE TO REQUEST FOR ADMISSIONS 3: Admit.
REQUEST FOR ADMISSION NO. 4: Please admit that attached hereto as Exhibit D is a
true and correct copy of the Deed of Right of Way.
RESPONSE TO REQUEST FOR ADMISSIONS 4: Admit.
REQUEST FOR ADMISSION NO. 5: Please admit that Plaintiff has been in possession of
that portion of the 33-foot Strip of Property adjacent to the Dominguez Property since prior to July
10, 1998.
RESPONSE TO REQUEST FOR ADMISSIONS 5: Deny.
REQUEST FOR ADMISSION NO. 6: Please admit that Plaintiff has been using as part of
West Orchard Avenue, Nampa, Idaho that portion of the 33-foot Strip of Property adjacent to the
Dominguez Property since prior to July 19, 1998.
RESPONSE TO REQUEST FOR ADMISSIONS 6: Deny.
REQUEST FOR ADMISSION NO. 7: Please admit that Manuel Dominguez had notice or
knowledge of the Deed of Right-of-Way prior to July 10, 1998.
RESPONSE TO REQUEST FOR ADMISSIONS 7: Deny.
REQUEST FOR ADMISSION NO. 8: Please admit that Maria Dominguez had notice or
knowledge of the Deed of Right-of-Way prior to July 10, 1998.
RESPONSE TO REQUEST FOR ADMISSIONS 8: Deny.
REQUEST FOR ADMISSION NO. 9: Please admit that Plaintiff has a right of way on that
portion of the 33-foot Strip of Property adjacent to the Dominguez Property.
DEFENDANTS MANUEL AND MARIA DOMINGUEZ'S RESPONSES TO PLAINTIFF'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR
ADMISSION TO DEFENDANTS MANUEL AND MARIA DOMINGUEZ - 9
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RESPONSE TO REQUEST FOR ADMISSIONS 9: Deny.
REQUEST FOR ADMISSION NO. 10: Please admit that Plaintiff has ownership on that
portion of the 33-foot Stirp of Property adjacent to the Dominguez Property.
RESPONSE TO REQUEST FOR ADMISSIONS 10: Deny.
REQUEST FOR ADMISSION NO. 11: Please admit that the Dominguez Property has
been used by the public as part ofW. Orchard Avenue for a period of five (5) or more years.
RESPONSE TO REQUEST FOR ADMISSIONS 11: Deny. The public has only used a
portion of the land involved.
REQUEST FOR ADMISSION NO. 12: Please admit that the port of the 33-foot Strip of
Property adjacent to the Dominquez Property has been worked, maintained, and kept up at the
expense of the public for a period of five (5) or more years.
RESPONSE TO REQUEST FOR ADMISSIONS 12: Deny. Only a portion of this land
has been utilized.
DATED this 8th day of February, 2019.
DAVISON, COPPLE, COPPLE & COPPLE

By:

/s/ E Don Copple
E Don Copple, of the firm
Attorneys for Defendants Manuel & Maria
Dominquez

DEFENDANTS MANUEL AND MARIA DOMINGUEZ'S RESPONSES TO PLAINTIFF'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 8th day of February, 2019, a true and correct copy of
the foregoing was served upon the following by the method indicated below:

Kimbell D. Gourley
Jones, Williams, Fuhrman, Gourley
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701

U.S. Mail, postage prepaid
□
Hand Delivered
□
Facsimile
181
iCourt E-service
kgourley@idalaw.com

Sheila R. Schwager
Lars Lundberg
Hawley Troxell Ennis & Hawley, LLP
877 Main Street
P.O. Box 1617
Boise, ID 83701

□
□

U.S. Mail, postage prepaid
Hand Delivered
□
Facsimile
181
iCourt E-service
sschwager@hawleytroxell.com
llundberg@hawleytroxell.com

Wyatt Johnson
Nicole Swafford
Angstman Johnson
3649 N. Lakeharbor Lane
Boise, ID 83 703

□
□

□

U.S. Mail, postage prepaid
Hand Delivered
□
Facsimile
181
iCourt E-service
wyatt@agnstman.com
nicole@angstman.com

/s/ E Don Copple
E Don Copple

DEFENDANTS MANUEL AND MARIA DOMINGUEZ'S RESPONSES TO PLAINTIFF'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR
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WARRANTY DEED
FOR VALUE RECEIVED
KALVIN B. WILKINSON AHD JULIE D, WILKIMSON, husband and wife
GRANI'OR(s)1 does(do) hereby GRANT, BARGAIN, SELL AND CONVEY wito:
unmarr:led man

MANUEL DOMINGUEZ, an

GRANfBES(s), whose ourrcnt address is: 2403W. Orchard Ave.
, Nampa, Id,
the following described real property in canyon
COWlty, State of Idaho,
more particularly described as follows, to wit:

83651

SEE EXHIBIT "A" ATTACHED
(ConUnued)

TO HAVB AND TO HOLD Ibo said prcml.1011 with their appurtenancca unto tho aaid heirs and u1ign11 forever, And the Hid
Orantor(s) doos(do) hereby covenant to and with the said Orantcc(a), that Onntor(s) ls/aro tho ownCl(s) In fee 11i.mplo of said
premises; that said prcmi&e1 arc free from all enc\Ullbnmce1 BXCBPT those to which thi• conveyance i1 expres1ly made
subject and those made, suffered or dono by tho Grantoe(•)i and 1ubject to ro,otvattons, rcstriotlom, dedications, easements,
rights of way and agreements, (if any) of record, and general taxes and useuments; (including Irrigation and1i'.itility
assessments, if any) for tho current year, which arc not-yet duo and payable, and that Grantor(a) wJU warrant"and defend tho
same from all lawt\d claims whatsocvor,

Date:

December 16-, 200-1

•·

;(~ 4u.P-Xalvin B, lilkin•on

EXHIBIT

Notary Acknowledgment- see page 2

I
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WARRANTY DEED - NOTARY ACKNOWLEDGMENT(S):
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LEGAL DESCRIPTION (continued)
EXHIBIT"A"

Commencing at the Northwest corner of Section 20, Township 3 North, Renge 2 West, Boise
Meridian, Canyon County, Idaho, and bearing
North 89°51' East 426 feet along the North boundary of the aforesaid Section 20 to the REAL
POINT OF BEGINNING: thence continuing
North 89°61' East 200 feet; thenco .
South a distance of 435.6 feet; thence
West a distance of 200 feet; thence
North 435.6 feet on a llne parallel to the Weal boundary of the aforesaid Section 20 to the
POINT OF BEGINNING,
EXCEPTING THEREFROM the South 100 feet thereof,
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2018-032388
RECORDED

07/24/2018 03:16 PM
CHRIS YAMAMOTO
CANYON COUNTY RECORDER
$16.00
Pgs•3 PBRIDGES
TYPE: DEED
ALLIANCE TITLE • BOISE PRODUCTION
l:LECTRONICALL Y RECORDED

This Instrument Prepared By:
National Deed Network, Inc.
25400 US Hwy 19 North, Suite 236
Clearwater, Florida 33763

Return to and mail tax statements to:
Manuel Dominguez and Maria Dominguez
2403 W Orchard Avenue
Nampa, ID 83651
Property Tax ID#: _ _ _ _ _ _ _ __
File#: 388110

QUITCLAIM DEED

I

Y.

.

2018, by and between, MANUEL
MADE this <f? day of ,:S:l) /
DOMINGUEZ, a married man who acquired atle as an unmarried man, herein joined by his spouse
MARJA DOMINGUEZ, whose mailing address is 2403 W Orchard Avenue, Nampa, ID 83651, Grantor,
MANUEL DOMINGUEZ and MARIA DOMINGUEZ, husband and wife, whose mailing address is 2403
W Orchard Avenue, Nampa, ID 83651, Grantee.
Said Orantor, for and inconsideration of the sum ofS0.00, to Orantor in hand paid by Grantee, the
receipt of which is acknowledged, by these presents remise, release, convey and forever quitclaim to
Grantee and to Grantee's heirs and assigns, all that parcel of land situate, lying and being in Canyon
County, Idaho, bounded and particularly described as follows:

SEE COMPLETE LEGAL ATTACHED AS EXHIBIT "A"
APN#: _ _ _ _ _ _ __
Commonly known as: 2403 W Orchard Avenue, Nampa, ID 83~51
Together with all and singular the tenements, hereditaments and appurtenances belonging to or in
any manner appertaining to the property, the reversion and reversions, remainder and remainders, rents,
issues, and profits of the property.
To have and to hold all singular premises, together with the appurtenances, to Grantee and to
Grantee,s heirs and assigns forever.
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IN WITNESS OF THE ABOVE, Grantor has set Grantor's hand the day and year first written above.

STATEOF
COUNTY OF

/Jil,f-HO

)

s,-?N~

)

• in the year of 2018, before me L-&',q,v' ~#A?.S
On this .L£_~ of vZ-...e 7'
and MARIA DOMINGUEZ , known or
DOMINGUEZ
[notary], personally appeared MANUEL
to be the person whose name is subscribed to
~
~
P
I
identified to me by producingsa .12"'
the same. In witness whereof I
executed
Grantor
that
the within instrument, and acknowledged to me
in this certificate first above
year
and
day
the
seal
official
my
have hereunto set our hands and affixed
written.

!tii<-

LOREN EDWARDS

~ / e<

NOTARY PUBUc

Notary Public
My Commission Expires ~o~

STATE OF JOAHo

No title search was performed on the subject property by the preparer. The preparer of this deed makes neither
representation as to the status of the title nor property use or any zoning regulations concerning described property
herein conveyed nor any matter except the validity of the form of this instrument. Information herein was provided
to preparer by Orantors/Orantees and /or their agents; no boundary survey was made at the time of this conveyance.
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EXHIBIT "A"

COMMENCING at the Northwest comer of Section 20, Township 3 North, Range 2 West, Boise,
Meridian, Canyon County, Idaho, and bearing
North 89°51' East 425 feet, along the North boundary of the aforesaid Section 20 to the REAL POINT OF
BEGINNING; thence continuing
North 89°S1' East 200 feet; thence
South a distance of 43S.6 feet; thence
West a distance of200 feet; thence
North 43S.6 feet on a line parallel to the West boundary of the aforesaid Section 20 to the POINT OF
BEGINNING.
EXCEPTING therefrom the South 100 feet thereof.
Parcel Number:

------- --

Property Address: 2403 W Orchard Avenue, Nampa, ID 8365 l
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DEED OF TRUST
DOKINotnlZ

Loan#: 102740721
MIN:1008537 01027407211
MERS Phone: 1•888•679•'3 77
PIN: Jl31'89010 o

DEFINITIONS
Words used in multiple sections of this document are defined below and other words are defined in Sections
3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used In this document arc also provided
in Section 16.
(A) "Security Instrument" means this document, which is dated JULY 18, 2018, together with all
Riders to this document.
(B) "Borrower" is MANUBL DOMINGT1BZ AND MARIA DOMINGUEZ, HUSBAND AND Wll''B.
Borrower is the trustor under this Security Instrument.
(C) "Lender Is LOANDBPOT. COX, LLC. Lender is a LIMITED LIABILITY COMPANY organized and
existing under the laws of DBLAWARB. Lender's address is 2 6 64 2 TOWNB CBNTRB DRIVB,
FOOTHILL RANCH, CA 92610,
(D) "Trustee" is FIDELITY NATIONAL TITLB.
(E) "MERS" is Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is
acting solely as a nominee for Lender and Lender's successors and assigns. MERS Is the beneficiary under
this Security Instrument. MERS is organized and existing under the laws of Delaware, and has an address
and telephone number of P.0. Box 2026, Flint, Ml 48501-2026, tel. (888) 679-MBRS.
(F) "Note" means the promissory note signed by Borrower and dated JULY 18, 2018. The Note states
that Borrower owes Lender ONE HUNDRED NINBTY -TBRBB THOUSAND HINB HUNDRED AND
00/100 Dollars (U.S. S193, 900. 00) plus interest. Borrower has promised to pay this debt in regular
Periodic Payments and to pay the debt in full not later than AUGUST 1, 2033.
(G) 0 Property" means the property that is described below under the heading "Transfer of Rights in the
IDAIIO-Singlc Family- Fannie M ■ e/Frtddle Mae UNIFORM INSTRUMENT
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Property,"
(H) "Loan" means the debt evidenced by the Note, plus Interest, any prepayment charges and late charges
due under the Note, and all sums due under this Security Instrument, plus Interest.
(I) "Riders 0 means all Riders to this Security Instrument that are executed by Borrower. The following
Riders are to be executed by Borrower [check box as applicable]:
D Second Home Rider
□ Condominium Rider
□ Adjustable Rate Rider
D Biweekly Payment Rider
D Planned Unit Development Rider
□ Balloon Rider
OOther(s) [specify]
D 1-4 Family Rider
(J) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations,

ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final, non
-appealable judicial opinions.
(K) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners
association or similar organization.
(L) "Electronic Funds Transfer 11 means any transfer of funds, other than a transaction originated by check,
draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument,
computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit or credit an
account. Such term includes, but is not limited to, point-of-sale transfers, automated teller machine
transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse transfers.
(M) "Escrow Items" means those items that are described in Section 3.
(N) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid by
any third party (other than Insurance proceeds paid under the co\lerages described in Section S) for: (i)
damage to, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the Property;
(iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the value and/or
condition of the Property.
(0) "Mortaaae Insurance" means insurance protecting Lender against the nonpayment of, or default on,
the Loan.
(P) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (ii) any amounts under Section 3 of this Security Instrument.
(Q) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. §2601 et seq.) and Its
implementing regulation, Regulation X (12 C.F.R. Part 1024), as they might be amended from time to time,
or any additional or successor legislation or regulation that governs the same subject matter. As used in this
Security Instrument, "RESPA" refers to all requirements and restrictions that aro imposed in regard to a
"federally related mortgage loan" even if the Loan does not qualify as a "federally related mortgage loan"
under RESPA.
(R) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or
not that party has assumed Borrower's obligations under the Note and/or this Security Instrument.
TRANSFER OF RIGHTS IN THE PROPERTY
The beneficiary of this Security Instrument Is MERS (solely as nominee for Lender and Lender's successors
and assigns) and the successors and assigns of MERS. This Security Instrument secures to Lender: (i) the
IDAHO -Single Family- Fannie Mat/Freddie M ■c UNIFORM INSTRUMENT
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repayment of the Loan, 1111d all renewals, extensions and modifications of the Note; and (ii) the perfonnance
of Borrower's covenants and agreements under this Security Instrument and the Note. For this purpose,
Borrower irrevocably grants and conveys to Trustee, in trust, with power of sale, the following described
property located in the COUNTY of CANYON:
SBB ATTACHED LBGAL I>BSCRIPTION, EXHIBIT A
which currently has the address of 2403 W ORCHARI> AVB, NAMPA, ID 83651 ("Property
Address"):
TOGETHER WITH all the improvements now or hereafter erected on the property, and all
easements, appurtenances, and fixtures now or hereafter a part of the property. All replacements and
additions shall also be covered by this Security Instrument. All of the foregoing is referred to In this Security
Instrument as the "Property." Borrower understands and agrees that MERS holds only legal title to the
Interests granted by Borrower in this Security Instrument, but, If necessary to comply with law or custom,
MERS (as nominee for Lender and Lender's successors and assigns) has the right: to exercise any or all of
those interests, including, but not limited to, the right to foreclose and sell the Property; and to take any
action required of Lender including, but not limited to, releasing and canceling this Security Instrument.
BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and
has the right to grant and convey the Property and that the Property Is unencumbered, except for
encumbrances of record. Borrower warrants and will defend generally the title to the Property against all
claims and demands, subject to any encumbrances of record.
THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-unifonn
covenants with limited variations by jurisdiction to constitute a unifonn security instrument covering real
property,
UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:
1. Payment of Principal, Interest, Escrow Items, Prepayment Charies, and Late Charaes.
Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items
. pursuant to Section 3. Payments due under the Note and this Security Instrument shall be made in U.S.
currency. However, if any check or other Instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Security Instrument be made in one or more of the following fonns, as selected
by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or cashier's check,
provided any such check is drawn upon an institution whose deposits are insured by a federal agency,
instrumentality, or entity; or (d) Electronic Funds Transfer.
Payments are deemed received by Lender when received at the location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions in Section 1S.
Lender may return any payment or partial payment if the payment or partial payments are insufficient to
bring the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan
current, without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial
payments in the future, but Lender is not obligated to apply such payments at the time such payments arc
accepted. If each Periodic Payment is applied as of its scheduled due date, then Lender need not pay interest
on unapplted funds. Lender may hold such unapplled funds until Borrower makes payment to bring the Loan
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~ 3 ot IS
322.37

e

Form 3013 1/01 (rev. 7/08)

IIll II! llll 11111111111111111111 ■ 11111111111111111 IIU Iii IUll 111111 Ill
00460000000102740721

Page 235

102740721

current, ~f Borrower docs not do so within a reasonable period of time, Lender shall either apply such funds
or return them to Borrower. If not applied earlier, such funds will be applied to the outstanding principal
balance under the Note immediately prior to foreclosure. No offset or claim which Borrower might have now
or in the future against Lender shall relieve Borrower from making payments due under the Note and this
Security Instrument or perfonning the covenants and agreements secured by this Security Instrument.
2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all
payments accepted and applied by Lender shall be applied in the following order of priority; (a) interest due
under the Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments shall be
applied to each Periodic Payment in the order in which it became due. Any remaining amounts shall be
applied first to late charges, second to any other amounts due under this Security Instrument, and then to
reduce the principal balance of the Note.
If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and the
late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received from
Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be paid in
full. To the extent that any excess exists after the payment is applied to the full payment of one or more
Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall be
applied first to any prepayment charges and then as described in the Note,
Any application of payments, insurance proceeds, orMlscellaneous Proceeds to principal due under
the Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments.
3, Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
under the Note, until the Note is paid in full, a sum (the "Funds") to provide for payment of amounts due for:
(a) taxes and assessments and other items which can attain priority over this Security Instrument as a lien or
encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (c) premiums
for any and all insurance required by Lender under Section S; and (d) Mortgage Insurance premiums, If any,
or any sums payable by Borrower to Lender in lieu of the payment of Mortgage Insurance premiums in
accordance with the provisions of Section 10. These items are called "Escrow Items." At origination or at any
time during the tenn of the Loan, Lender may require that Community Association Dues, Fees, and
Assessments, if any, be escrowed by Borrower, and such dues, fees and assessments shall be an Escrow Item.
Borrower shall promptly furnish to Lender all notices of amounts to be paid under this Section. Borrower
shall pay Lender the Funds for Escrow Items unless Lender waives Borrower's obligation to pay the Funds
for any or all Escrow Items. Lender may waive Borrower's obligation to pay to Lender Funds for any or all
Escrow Items at any time. Any such waiver may only be in writing. In the event of such waiver, Borrower
shall pay directly, when and where payable, the amounts due for any Escrow Items for which payment of
Funds has been waived by Lender and, if Lender requires, shall furnish to Lender receipts evidencing such
payment within such time period as Lender may require. Borrower's obligation to make such payments and
to provide receipts shall for all purposes be deemed to be a covenant and agreement contained in this
Security Instrument, as the phrase "covenant and agreement" is used in Section 9. If Borrower is obligated to
pay Escrow Items directly, pursuant to a waiver, and Borrower fails to pay the amount due for an Escrow
Item, Lender may exercise its rights under Section 9 and pay such amount and Borrower shall then be
obligated under Section 9 to repay to Lender any such amount. Lender may revoke the waiver as to any or all
Escrow Items at any time by a notice given in accordance with Section IS and, upon such revocation,
. Borrower shall pay to Lender all Funds, and in such amounts, that arc then required under this Section 3.
Lender may, at any time, collect and hold Funds in an amount (a) sufficient to pennit Lender to
apply the Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can
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require under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable
Law.
The Funds shall be held in an institution whose deposits are insured by a federal agency,
Instrumentality, or entity (including Lender, if Lender is an institution whose deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time
specified under RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually
analyzing the escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the
Funds and Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing or
Applicable Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower any
interest or earnings on the Funds. Borrower and Lender can agree In writing, however, that interest shall be
paid on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the Funds as
required by RESPA.
If there is a surplus of Funds held in escrow, as defined under RESP A, Lender shall account to
Borrower for the excess funds in accordance with RESPA. If there Is a shortage of Funds held in escrow, as
defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make up
the deficiency in accordance with RESPA, but in no more than 12 monthly payments.
Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund
to Borrower any Funds held by Lender.
4. Charaes; Liens. Borrower shall pay all taxes, assessments, charges, fines, and Impositions
attributable to the Property which can attain priority over this Security Instrument, leasehold payments or
ground rents on the Property, if any, and Community Association Dues, Fees, and Assessments, if any. To
the extent that these items are Escrow Items, Borrower shall pay them in the manner provided in Section 3.
Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to
Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or
defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to prevent
the enforcement of the lien while those proceedings are pending, but only until such proceedings are
concluded; or (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating the
lien to this Security Instrument If Lender detcnnines that any part of the Property is subject to a lien which
can attain priority over this Security Instrument, Lender may give Borrower a notice identifying the lien.
Within 10 days of the date on which that notice is given, Borrower shall satisfy the lien or take one or more
of the actions set forth above in this Section 4.
Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or
reporting service used by Lender In connection with this Loan.
5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on
the Property insured against loss by fire, hazards included within the term "extended coverage," and any
other hazards including, but not limited to, earthquakes and floods, for which Lender requires Insurance. This
insurance shall be maintained in the amounts (including deductible levels) and for the periods that Lender
requires. What Lender requires pursuant to the preceding sentences can change during the tenn of the Loan.
The insurance carrier providing the Insurance shall be chosen by Borrower subject to Lender's right to
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disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may require Borrower
to pay, in connection with this Loan, either. (a) a one-time charge for flood zone determination, certification
and tracking services; or (b) a one-time charge for flood zone determination and certification services and
subsequent charges each time remappings or similar changes occur which reasonably might affect such
determination or certification. Borrower shall also be responsible for the payment of any fees imposed by the
Federal Emergency Management Agency In connection with the review of any flood zone determination
resulting from an objection by Borrower.
If Borrower falls to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Borrower's expense. Lender is under no obligation to purchase any
particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might not
protect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk, hazard
or liability and might provide greater or lesser coverage than was previously In effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section S shall
become additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest at
the Note rate from the date of disbursement and shall be payable, with such Interest, upon notice from Lender
to Borrower requesting payment.
All insurance policies required by Lender and renewals of such policies shall be subject to Lender's
right to disapprove such policies, shall Include a standard mortgage clause, and shall name Lender as
mortgagee and/or as an additional loss payee. Lender shall have the right to hold the policies and renewal
certificates. If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and
renewal notices. If Borrower obtains any fonn of insurance coverage, not otherwise required by Lender, for
damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and shall
name Lender as mortgagee and/or as an additional loss payee.
In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender
may make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree In
writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall be
applied to restoration or repair of the Property, if the restoration or repair is economically feasible and
Lender's security is not lessened. During such repair and restoration period, Lender shall have the right to
hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the work
has been completed to Lender's satisfaction, provided that such inspection shall be undertaken promptly.
Lender may disburse proceeds for the repairs and restoration in a single payment or In a series of progress
payments as the work is completed, Unless an agreement is made in writing or Applicable Law requires
interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any interest or
earnings on such proceeds. Fees for public adjusters, or other third parties, retained by Borrower shall not be
paid out of the insurance proceeds and shall be the sole obligation of Borrower. If the restoration or repair is
not economically feasible or Lender's security would be lessened, the insurance proceeds shall be applied to
the sums secured by this Security Instrument, whether or not then due, with the excess, If any, paid to
Borrower. Such insurance proceeds shall be applied in the order provided for in Section 2.
If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance
claim and related matters. If Borrower does not respond within 30 days to a notice from Lender that the
insurance carrier has offered to settle a claim, then Lender may negotiate and settle the claim, The 30-day
period will begin when the notice is given. In either event, or if Lender acquires the Property under Section
22 or otherwise, Borrower hereby assigns to Lender (a) Borrower's rights to any insurance proceeds In an
amount not to exceed the amounts unpaid under the Note or this Security Instrument, and (b) any other of
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Borrower's rights (other than the right to any refund of unearned premiums paid by Borrower) under all
insurance policies covering the Property, insofar as such rights are applicable to the coverage of the Property.
Lender may use the insurance proceeds either to repair or restore the Property or to pay amounts unpaid
under the Note or this Security Instrument, whether or not then duo.
6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal
residence within 60 days after the execution of this Security Instrument and shall eontinue to occupy the
Property as Borrowers principal residence for at least one year after the date of occupancy, unless Lender
otherwise agrees in writing, which consent shall not be unreasonably withheld, or unless. extenuating
circumstances exist which are beyond Borrower's control.
7. Preservation, Maintenance and Protection or the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the Property.
Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in order to prevent
the Property from deteriorating or decreasing In value due to its condition. Unless it is determined pursuant to
Section S that repair or restoration Is not economically feasible, Borrower shall promptly repair the Property
if damaged to avoid further deterioration or damage. If insurance or condemnation proceeds are paid in
connection with damage to, or the taking of, the Property, Borrower shall be responsible for repairing or
restoring the Property only if Lender has released proceeds for such purposes. Lender may disburse proceeds
for the repairs and restoration in a single payment or in a series of progress payments as the work is
completed. If the Insurance or condemnation proceeds are not sufficient to repair or restore the Property,
Borrower is not relieved of Borrower's obligation for the completion of such repair or restoration.
Lender or Its agent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior to such an Interior Inspection specifying such reasonable cause.
8. Borrower's Loan Application. Borrower shalt be in default if, during the Loan application
process, Borrower or any persons or entitles acting at the direction of Borrower or with Borrower's
knowledge or consent gave materially false, misleading, or inaccurate infonnation or statements to Lender
(or failed to provide Lender with material information) in COMection with the Loan. Material representations
include, but are not limited to, representations concerning Borrower's occupancy of the Property as
Borrower's principal residence.
9. Protection or Lender's Interest in the Property and Rights Under this Security Instrument.
If (a) Borrower falls to perform the covenants and agreements contained in this Security Instrument, (b) there
is a legal proceeding that might significantly affect Lender's interest in the Property and/or rights under this
Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrument or to enforce laws or
regulations), or (c) Borrower has abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriate to protect Lender's Interest ln the Property and rights under this Security
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing the
Property. Lender's actions can include, but are not limited to: (a) paying any sums secured by a lien which
has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable attorneys' fees to
protect its interest in the Property and/or rights under this Security Instrument, including its secured position
in a bankruptcy proceeding. Securing the Property includes, but is not limited to, entering the Property to
make repairs, change locks, replace or board up doors and windows, drain water from pipes, eliminate
building or other code violations or dangerous conditions, and have utilities turned on or off. Although
Lender may take action under this Section 9, Lender does not have to do so and is not under any duty or
obligation to do so. It ls agreed that Lender incurs no liability for not taking any or all actions authorized
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under this Section 9.
Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such Interest, upon notice from Lender to Borrower requesting
payment.
If this Security Instrument Is on a leasehold, Borrower shall comply with all the provisions of the
lease. Borrower shall not surrender the leasehold estate and interests herein conveyed or tenninate or cancel
the ground lease. Borrower shall not, without the express written consent of Lender, alter or amend the
ground lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge
unless Lender agrees to the merger in writing.
10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the
Loan, Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect. If, for any
reason, the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage
Insurer that previously provided such Insurance and Borrower was required to make separately designated
payments toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to obtain
coverage substantially equivalent to the Mortgage Insurance previously in effect, at a cost substantially
equivalent to the cost to Borrower of the Mortgage Insurance previously in effect, from an alternate mortgage
insurer selected by Lender. If substantially equivalent Mortgage Insurance coverage is not available,
Borrower shall continue to pay to Lender the amount of the separately designated payments that were due
when the insurance coverage ceased to be In effect. Lender will accept, use and retalh these payments as a
non-refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be non-refundable,
notwithstanding the fact that the Loan is ultimately paid in full, and Lender shall not be required to pay
B01Tower any interest or earnings on such loss reserve. Lender can no longer require loss reserve payments if
Mortgage Insurance coverage (in the amount and for the period that Lender requires) provided by an insurer
selected by Lender again becomes available, is obtained, and Lender requires separately designated payments
toward the premiums for Mortgage Insurance. If Lender required Mortgage Insurance as a condition of
making the Loan and Borrower was required to make separately designated payments toward the premiums
for Mortgage Insurance, Borrower shall pay the premiums required to maintain Mortgage Insurance in effect,
or to provide a non-refundable loss reserve, until Lender's requirement for Mortgage Insurance ends in
accordance with any written agreement between Borrower and Lender provJding for such termination or until
termination is required by Applicable Law. Nothing in this Section 10 affects Borrower's obligation to pay
interest at the rate provided in the Note.
Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses It
may incur if Borrower docs not repay the Loan as agreed. Borrower is not a party to the Mortgage Insurance.
Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may
enter Into agreements with other parties that share or modify their risk, or reduce losses. These agreements
arc on terms and conditions that are satisfactory to the mortgage insurer. and the other party {or parties) to
these agreements. These agreements may require the mortgage Insurer to make payments using any source of
funds th11t the mortgage insurer may have available (which m11y include funds obtained from Mortgage
Insurance premiums).
As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurcr,
any other entity, or 1111y affiliate of any of the foregoing, may receive (directly or indirectly) amounts that
derive from (or might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in
exchange for sharing or modifying the mortgage insurer's risk, or reducing losses. If such agreement provides
that an affiliate of Lender takes a share of tho insurer's risk in exchange for a share of the premiums paid to
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the insurer, the arrangement is often tenned "captive reinsurance." Further:
(a) Any such agreements will not aCfect the amounts that Borrower has agreed to pay for
Mortgage Insurance, or any other terms of the Loan, Such a1reements will not Increase the amount
Borrower will owe for Mortpae Insurance, and they wlll not entitle Borrower to any refund.
(b) Any such aareements will not affect the rlabts Borrower bas - If any - with respect to the
Morteaae Insurance under the Homeowners Protection Act of 1998 or any other law, These ri&hts may
Include the right to receive certain disclosures, to request and obtain cancellation of the Mortgage
Insurance, to have the Mort&aae Insurance terminated automatically, and/or to receive a refund of any
Mortgage Insurance premiums that were unearned at the time ofsuch cancellation or termination.
1I. Asslanment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby
assigned to and shall be paid to Lender.
If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of
the Property, If the restoration or repair is economically feasible and Lender's secwity Is not lessened. During
such repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds until
Lender has had an opportunity to inspect such Property to ensure the work has been completed to Lender's
satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the repairs and
restoration in a single disbursement or in a series of progress payments as the work is completed. Unless an
agreement Is made in writing or Applicable Law requires interest to be paid on such Miscellaneous Proceeds,
Lender shall not be required to pay Borrower any interest or earnings on such Miscellaneous Proceeds. If the
restoration or repair is not economically feasible or Lender's security would be lessened, the Miscellaneous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with the
excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be applied in the order provided for In
Section 2.
In the event of a total taking, destruction, or loss In value of the Property, the Miscellaneous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with the
excess, if any, paid to Borrower.
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is equal to or greater
than the amount of the sums secured by this Security Instrument immediately before the partial taking,
destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums secured by this
Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds multiplied by the
following fraction: (a) the total amount of the sums secured immediately before the partial taking,
destruction, or loss in value divided by (b) the fair market value of the Property immediately before the
partial taking, destruction, or loss in value. Any balance shall be paid to Borrower.
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is less than the
amount of the sums secured immediately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums
secured by this Security Instrument whether or not the sums are then due.
If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence) offers to make an award to settle a claim for damages,
Borrower fails to respond to Lender within 30 days after the date the notice is given, Lender is authorized to
collect and apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the sums
secured by this Security Instrument, whether or not then due. "Opposing Party" means the third party that
IDAHO -Sin&le F1111ily- Fannie MHIF'reddlt Mac UNIFORM INSTRUMENT
Page 9 of IS
322.37
•

Fonn 3013 1/01 (rev. 7/08)

1 ■ u ■ m1u ■ uwuw ■■ amm ■■■ m1 ■
00460000000102740721

Page 241

102740721

owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in regard to
Miscellaneous Proceeds.
Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material Impairment of Lender's interest
in the Property or rights under this Security Instrument, Borrower can cure such a default and, If acceleration
has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be dismissed with a
ruling that, in Lender's judgment, precludes forfeiture of the Property or other material Impairment of
Lender's interest in the Properly or rights under this Security Instrument. The proceeds of any award or claim
for damages that are attributable to the impainnent of Lender's interest in the Property are hereby assigned
and shall be paid to Lender.
All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be
applied in the order provided for in Section 2.
12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amortization of the sums secured by this Security Instrument granted by Lender
to Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower or
any Successors In Interest of Borrower. Lender shall not be required to commence proceedings against any
Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modify amortization
of the sums secured by this Security Instrument by reason of any demand made by the original Borrower or
any Successors In Interest of Borrower. Any forbearance by Lender in exercising any right or remedy
including, without limitation, Lender's acceptance of payments from third persons, entities or Successors In
Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or preclude the
exercise ofany right or remedy.
13. Joint and Several Llablllty; Co-signers; Succasors and Assigns Bound. Borrower covenants
and agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a "co-signer"): (a) is co-signing this Security
Instrument only to mortgage. grant and convey the co-signer's interest in the Property under the terms of this
Security Instrument; (b) is not personally obligated to pay the sums secured by this Security Instrument; and
(c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or make any
accommodations with regard to the terms of this Security Instrument or the Note without the co-signer's
consent.
Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes
Borrower's obligations under this Security Instrument in writing, and Is approved by Lender, shall obtain all
of Borrower's rights and benefits under this Security Instrument. Borrower shall not be released from
Borrower's obligations and liability under this Security Instrument unless Lender agrees to such release In
writing. The covenants and agreements of this Security Instrument shall bind (except as provided In Section
20) and benefit the successors and assigns of Lender.
14. Loan Charges. Lender may charge Borrower fees for services performed in connection with
Borrower's default, for the purpose of protecting Lender's Interest in the Property and rights under this
Security Instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees. In
regard to any other fees, the absence of express authority In this Security Instrument to charge a specific fee
to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge fees
that are expressly prohibited by this Security Instrument or by Applicable Law.
If the Loan is subject to a law which sets maximum loan charges, and that law Is finally Interpreted
so that the interest or other loan charges collected or to be collected in connection with the Loan exceed the
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pennltted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the
charge to the pennitted limit; and (b) any sums already collected from Borrower which exceeded pennltted
limits will be refunded to Borrower. Lender may choose to make this refund by reducing the principal owed
under the Note or by making a direct payment to Borrower. If a refund reduces principal, the reduction will
be treated as a partial prepayment without any prepayment charge (whether or not a prepayment charge Is
provided for under the Note). Borrower's acceptance of any such refund made by direct payment to Borrower
will constitute a waiver of any right of action Borrower might have arising out of such overcharge.
15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument
must be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to
have been given to Borrower when mailed by first class mail or when actually delivered to Borrower's notice
address if sent by other means. Notice to any one Borrower shall constitute notice to all Borrowers unless
Applicable Law expressly requires otherwise. The notice address shall be the Property Address unless
Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly notify
Lender of Borrower's change of address. If Lender specifies a procedure for reporting Borrower's change of
address, then Borrower shall only report a change of address through that specified procedure. There may be
only one designated notice address under this Security Instrument at any one time, Any notice to Lender shall
be given by delivering it or by mailing it by first class mall to Lender's address stated herein unless Lender
has designated another address by notice to Borrower. Any notice In coMectlon with this Security Instrument
shall not be deemed to have been given to Lender until actually received by Lender, If any notice required by
this Security Instrument is also required under Applicable Law, the Applicable Law requirement will satisfy
the corresponding requirement under this Security Instrument.
16, Governing Law; Severabillty; Rules of Construction. This Security Instrument shall be
governed by federal law and the law of the jurisdiction in which the Property is located. All rights and
obligations contained In this Security Instrument are subject to any requirements and limitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the parties to agree by contract or it
might be silent, but such silence shall not be construed as a prohibition against agreement by contract. In the
event that any provision or clause of this Security Instrument or the Note conflicts with Applicable Law, such
conflict shall not affect other provisions of this Security Instrument or the Note which can be given effect
without the conflicting provision.
As used in this Security Instrument: (a) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) .words in the singular shall mean and
include the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to take
any action.
17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security
Instrument.
18. Transfer or the Property or a Beneficlal Interest In Borrower. As used in this Section 18,
"Interest In the Property" means any legal or beneficial interest in the Property, including, but not limited to,
those beneficial Interests transferred in a bond for deed, contract for deed, installment sales contract or
escrow agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser.
Ifall or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower
is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior
written consent, Lender may require immediate payment in full of all sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibited by
Applicable Law.
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If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 1S
within which Borrower must pay all sums secured by this Security Instrument. If Borrower falls to pay these
sums prior to the expiration of this period, Lender may invoke any remedies pennitted by this Security
Instrument without further notice or demand on Borrower.
19. Borrower's Riaht to Reinstate After Acceleration. If Borrower meets certain conditions,
Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time prior
to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in this
Security Instrument; (b) such other period as Applicable Law might specify for the tenninatlon of Borrower's
right to reinstate; or (c) entry of a judgment enforcing this Security Instrument. Those conditions are that
Borrower: (a) pays Lender all sums which then would be due under this Security Instrument and the Note as
ifno acceleration had occurred; (b) cures any default ofany other covenants or agreements; (c) pays all
expenses incurred in enforcing this Security Instrument, including, but not limited to, reasonable attorneys'
fees, property inspection and valuation fees, and other fees incurred for the purpose of protecting Lender's
interest in the Property and rights under this Security Instrument; and (d) takes such action as Lender may
reasonably require to assure that Lender's interest in the Property and rights under this Security Instrument,
and Borrowers obligation to pay the sums secured by this Security Instrument, shall continue unchanged.
Lender may require that Borrower pay such reinstatement sums and expenses in one or more of the following
forms, as selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurers check or
cashiers check, provided any such check is drawn upon an institution whose deposits are insured by a federal
agency, instrumentality or entity; or (d) Electronic Funds Transfer. Upon reinstatement by Borrower, this
Security Instrument and obligations secured hereby shall remain fully effective as if no acceleration had
occurred. However, this right to reinstate shall not apply in the case of acceleration under Section 18.
20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in
the Note (together with this Security Instrument) can be sold one or more times without prior notice to
Borrower. A sale might result in a change in the entity (known as the "Loan Servicer''} that collects Periodic
Payments due under the Note and this Security Instrument and perfonns other mortgage loan servicing
obligations under the Note, this Security Instrument, and Applicable Law, There also might be one or more
changes of the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan Servicer,
Borrower will be given written notice of the change which will state the name and address of the new Loan
Servicer, the address to which payments should be made and any other infonnation RESPA requires in
connection with a notice of transfer of servicing. If the Note is sold and thereafter the Loan is serviced by a
Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations to Borrower will
remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not assumed by the
Note purchaser unless otheiwise provided by the Note purchaser.
Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member ofa class) that arises from the other party's actions pursuant to this Security
Instrument or that alleges that the other party has breached any provision of, or any duty owed by reason of,
this Security Instrument, until such Borrower or Lender has notified the other party (with such notice given
in compliance with the requirements of Section 15} of such alleged breach and afforded the other party hereto
a reasonable period after the giving of such notice to take corrective action. If Applicable Law provides a
time period which must elapse before certain action can be taken, that time period will be deemed to be
reasonable for purposes of this paragraph. The notice of acceleration and opportunity to cure given to
Borrower pursuant to Section 22 and the notice of acceleration given to Borrower pursuant to Section 18
shall be deemed to satisfy the notice and opportunity to take corrective action provisions of this Section 20.
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21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those
substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and
herbicides, volatile solvents, materials containing asbestos or fonnaldehyde, and radioactive materials; (b)
"Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that
relate to health, safety or environmental protection; (c) "Environmental Cleanup" includes any response
action, remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental
Condition'' means a condition that can cause, contribute to, or otherwise trigger an Environmental Cleanup.
Borrower shall not cause or pennlt the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property, Borrower shall not do,
nor allow anyone else to do, anything affecting the Property (a) that is in violation of any Environmental
Law, (b) which creates an Environmental Condition, or (c) which, due to the presence, use, or release of a
Hazardous Substance, creates a condition that adversely affects the value of the Property, The preceding two
sentences shall not apply to the presence, use, or storage on the Property of small quantities of Hazardous
Substances that are generally recognized to be appropriate to nonnal residential uses and to maintenance of
the Property (Including, but not limited to, hazardous substances In consumer products).
Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit
or other action by any governmental or regulatory agency or private party involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any
Environmental Condition, including but not limited to, any spilling, leaking, discharge, release or threat of
release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of tho Property. If Borrower learns, or is notified by
any governmental or regulatory authority, or any private party, that any removal or other remediation of any
Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all necessary
remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup.

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:
22. Acceleration; Remedies. Lender shall 1ive notice to Borrower prior to acceleration
followin& Borrower's breach of any covenant or agreement in this Security Instrument (but not prior
to acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify:
(a) the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the
date the notice Is alven to Borrower, by which the default must be cured; and (d) that failure to cure
the default on or before the date specified in the notice may result In acceleratlon of the sums secured
by this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
rtaht to reinstate after acceleration and the rl&ht to brlna a court action to assert the non-existence of a
default or any other defense of Borrower to acceleration and sale, If the default is not cured on or
before the date specmed in the notice, Lender at Its option may require immediate payment In full of
all sums secured by this Security Instrument without further demand and may Invoke the power of
sale and any other remedies permitted by Applicable Law. Lender shall be entitled to collect aU
expenses Incurred in punulna the remedies provided In this Section 22, includlna, but not limited to,
reasonable attorneys' fees and costs of title evidence,
If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written
notice or the occurrence of an event of default and of Lender's election to cause the Property to be sold,
and shall cause such notice to be recorded in each county in which any part of the Property Is located.
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Trustee shall mall copies or the notice as prescribed by Applicable Law to Borrower and to other
penons prescribed by Applicable Law. Trustee shall give public notice ofsale to the persons and In the
manner prescribed by Applicable Law. After the time required by Applicable Law, Trustee, without
demand on Borrower, shall sell the Property at public auction to the highest bidder at the time and
place and under the terms designated In the notice of sale In one or more parcels and In any order
Trustee determines. Trustee may postpone sale of all or any parcel of the Property by public
announcement at the time and place of any previously scheduled sale, Lender or Its deslgnee may
purchase the Property at any sale.
Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any
covenant or warranty, expressed or implied. The recitals In the Trustee's deed shall be prlma facle
evidence of the truth of the statements made therein. Trustee shall apply the proceeds of the sale in the
following order: (a) to all Hpenses of the sale, lncludlna, but not limited to, reasonable Trustee's and
attorneys' fees; (b) to all sums secured by this Security Instrument; and (c) any excess to the penon or
penons legally entitled to It.
23. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lender shall
request Trustee to rcconvey the Property and shall surrender this Security Instrument and all notes evidencing
debt secured by this Security Instrument to Trustee. Trustee shall reconvey the Property without warranty to
the person or persons legally entitled to it. Such person or persons shall pay any recordatlon costs. Lender
may charge such person or persons a fee for reconveylng the Property, but only if the fee is paid to a third
party (such as the Trustee) for services rendered and the charging of the fee is pennittcd under Applicable
Law.
24. Substitute Trustee, Lender may, for any reason or cause, from time to time remove TNStee and
appoint a successor trustee to any Trustee appointed hereunder. Without conveyance of the Property, the
successor trustee shall succeed to all the title, power and duties conferred upon Trustee herein and by
Applicable Law.
25. Area and Location or Property. The Property is (a) located within an incorporated city or
village; (b) not more than 80 acres, regardless of its location, provided it is not principally used for the
agricultural production of crops, livestock, dairy or aquatic goods; or (c) not more than 40 acres, regardless
of its use or location.
BY SlGNINO BELOW, Borrower accepts and agrees to the terms and covenants contained In this
Security Instrument and in any Rider executed by Borrower and recorded with it.

- BORROWER -

KANOBL

DOMIN z

,,..~
-fllai
- BORROWBR. ~ ADO
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STATE OF IDAHO
COUNTY OF CANYON

This record was acknowledged before me on _..,.JU.,,._,,._LV&....L>Ol8....,.2,...0=18.___ _ _ by MJ\NUBL DOMZNGUBZ
AND MARIA DOMINGUBZ,

Signature of notary public
My commission expires:

LOREN EDWARDS
NOTARY PUBUC
STAll: OF tDAHO

.z
,r../46/40..2
7

7

Individual Loan Originator: DANIEL RBNDON1 NMLSR ID: 1683842
Loan Originator Organization: LOANDBPOT.COH, LLC, NMLSR ID: 174457
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File No. 388110
Exhibit 'A'

COMMENCING at the Northwest comer of Section 20 Township 3 North, Range 2 West, Boise
Meridian, Canyon County, Idaho, and bearing
North 89°51' East 425 feet, along the North boundary of the aforesaid Section 20, to the REAL
POINT OF BEGINNING; thence continuing
North 89°51' East 200 feet; thence
South a distance of 435,6 feet; thence
West a distance of200 feet; thence
North 435.6 feet on a line parallel to the West boundary of the aforesaid Section 20 to the
POINT OF BEGINNING.
EXCEPTING therefrom the South 100 feet thereof. .
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hU11band on~ wife • . . .
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ROY BEETS and JUDITH BEETS, huabaM and ~ife,
the Grontoes

I

whoae 11ddrl!B1 la 700 West B·oone' Na111pa I Idaho

tho Collowlna described pN!ml1c•. to-wit:

COMMENCING at the Northwest c,o~n~t; o( S~,oi:~c;in ~ij(
Township 3 North, Range ,2 We11 t, Boili~~tter14,ian 1 : darty_ol\ ·
County, Idaho, and beating North ·89°S.l' ~411lt 4.:5
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fe-~• ..

to the REAL POINT1 OF BEGIN~ING1 theMe 9ontlnui.rig
North 89°51 East 200 fe,t, theti~e
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• South a distance of 435,6 feet, th,ence
··
West a distance of 200 feet, th~rtce
North 435,6 foot, on a li_ne paraUel ~o th~ W~l!t
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I
THIS :f0111.f PllltNl!HBD COt!ll1U f 01'1

ALLIANCE TITLE &
ESCROW CORP.

FOR VALUBRBCBIVBD

ROY BEBTS and JUDITH BRBTS, husban d and wife

GRANTOR.(S), does(do) hereby GR.ANT, .BAR.GAJN, SELL and CONVBY unto
KALVIN
WI~KINSON and

JULIE D. WiuKINSON, husband and wife'

GRANTBB(S), whoso ourrent addrc.ss ls:
tho following described real property in
described as follow,, to wit:

:e.

2403 W. ORCHARD AVENUE, ,NAMPA, rDAHO 836S1
CANYON
Courity, Stato of Idaho, more pirtlcularly

COMMENCING at the Northw est corner of Sectio n 20 To\l/Ilehip 3
North, Range 2 Weet, Boise Merid ian, canyon County
, Idaho,
and bearin g
North 89 degree s 51' Bast 425 feet., along the North
bound ary
of the

afores aid Sectio n 20, to the REAL POINT OF
BEGINNING, thence contin uing
North 89 degree s 5:1.' :tfa'et 200 feet, thence
South a distan ce of 435.6 feet, thence
Weat a distan ce of 200 feet, thence
North 435:6 feet on a line parall el to the west bound ary
of the afores aid Sectio n 20 to the POIN'I' OF
BEGINNING.
.
EXCEPTING therefr cm. the south 100 feat thereo f~ .. ~

TO HAVB AND TO HOLD the said premises, with
appurtCJia)\uA unto ai.e aald Orantee(s), and
Orantee(s) heirs and aasl~ forever. And the safd Orantor(their
doea(di>) hereby covenant to and wltb tho said
Orantee(s), that Gtantor(s) is/aro the ownez(s) in fee simple ofs)said
p.remlses; that said premise., aro free from
all encumbrances, BXCEPT tha.o to which thts conveyance is exptessly
· made subject· and tho.!e mado, 111fl'ered
or done by tho Gran~s); and snbjeot to reservations, re11trlctl
catfons, easem~ts, rl.Kht.s of way and
agreements, (if any) of record, and general taxos and asse8Sll\ents,ons,t~cdl
1,,mcludlng lrriptlon and utli1t;y assessments
If any) for tho current year, which are not yet due and payable, and
that Orantor(s) will watttant and dcfo;{
the same from all lawful claims whatsoever.
D a t-e d ~,:: • :

~~ ::::

ROY

STATB OF . IDAHO
COUNTY OP CANYON
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day of

THIS INDENTURE, Made this

Jllay
, between

in the year of our Lord one thousand nine hundred and Fifty-eir,ht

HOWARD WAYNE LUPTON,one of the devisees and distributees of the
Estate of James G. Lupton~ deceased, and
, State of Idaho
1;anyon
, County of
Nampa
of the first part, and

the part-;

MARVIN CARROLL LUPTON
of

Boise

the party

, County of

Ada

, State of

Idaho

of the second part.

WITNESSETH, That the said part

1

of the first part, for and in consideration of the sum of

- - - - ~ - - - - - - - -- - -con~iderations
TE!J AN~no~lOO
. - - -. DOLLARS •
luabl
t r.
anr
m hand paid by the said_
him
lawful money o £e rute 8!itates of Ainenca, to
of the second part, the receipt whereof ls hereby acknowledged, ha,,,-- granted, ba1·gained
part-1
and sbld, and by the$$ presents do ea grant, bargain, sell, convey and confirm unto the said part
heirs and assigns forever, all of the following decribed real estate,
of the second part, and to ,\..!,
, State of Idaho, to-wit:
Can::on
, County of
the
situated in
Cornmencinp; at the mv corner of the East Half ( B½) of ';he !-E·:l
of Section 20, Twp. 3 Horth and Range 2 \·/est from the iloise Meridian in Canyon Count", Idaho, thence East on the North line to the
rm corner of said E} of the I'l\'l½; thence South on the East line of
said tract a distance of 1983,8 feet to the Horth line of tile
ri;:h'.;-of-way of the Ph:-llis Canal; thence in a Horthwest.erl:,
direction alonf; the !forth line of the ri5ht-of-way of -~he Phyllis
Canal to J?Oint of its intersection with the \'lest line of said E½
of the mvz:; thence North on said West line 1066 ,3 feet to 1;he
place of be,,inninE; tor,ether with all appurtenant water, ditch
and easement rir,hts;
The irantor Howard Wayne Lupton does b)' the execution oft his
conveyance transfer to the grantee all of his undivided one-half
interest in and to the premises hereinabove described, subject to
exceptions, and as one of the heirs and devisees of the estate of
James G. Lupton, deceased, and as an undivided e·ual interest was
.-distributed to said grantor pursuant to a decree of partial distribution duly made and entered b:, the Probate Court for Canynn
Count'', Idaho, on Ma:.• 19, 1958,
This ·conveyanc~ is expressly subject to the balance due on a
certain mort1,age to The Federal Land Bank of Spokane, a corporation, which the grantee Marvin Carroll Lupton, expressly
assumes and agrees to pay,

\.fl
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STATE OF IDAHO
·.

.

~,

\.• ·"'· :-- ,

(S~>

,. ::,t,-~:-\-<. ·:,.r-,1Jtiii((~::~·t>:\;
f . ~-. . -,. .·

County of · Canyon . : -·.

On this

.re,_~:·~-~_;;- .._•- ,.. _\-~1···1!·· -

·:day.of

19th

, ;.: ,....,

W~e

w.

said State, personally. appeare.d

. .:_ :~

··.,,_ ·'._in;1;4e•Y.81\1"• 19}8 , before me,
·',

, a.Notary Public~ and for·

~rrie
Howard -Vayne.-Lllpton

wh~e
kpown to me to be th~-~n
he
l!!dged to, me that:

t;l&[!\e,: :'1ii;;.-: .

subscrlb_ed-to·the ,nthhi-lnatrument, and

ex:ecµt,ed thname, ·

S. WH!llRiOF,I)1aye'bereulito:'.se~ inY and'.and
•
·

. 'wrltteiL.: .,,~- : ·..,..
<t\.::~ .first ·above
. '~cate

;

'•f

Not

~,.: ·

·'Q

•

·Public for -the .State of Idaho,
, Idah.o
Caldwell

~ding at .

, Mf ciom111fssion· ~~re·s October·l0, 1960.
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INSTRUMENT N O ~

IR THE PROBATE COURT 10R CAMION CO
· IN THE MATTER OF THI IS'l'ATI )
I

OF
JAMES

o.

PJPRU

)

..............
LUPTON,

f

or PARTIAL PWBIBYTIQH

·t

Deoeaaed. )
. a.
)

HOlfARD WAYHE LUPTON, individ ually and u executo r
of the Last Will and Teetuie nt ot Jamea o. Lupton , deoeaae d,
having on the 6th day ot May, A.D. 19~8, tiled in Ua Court;·a
petitio

n
for a partial . cliatrib ution of aaid estate , and setting forth
among
othertb inga thatno tic• to cNdito ra baa been duly given aa
required by law and that more than fouz- months have elapsed
aince
tho first publica tion of said notice and that there are no
debts
agairust eaid oatato remaini ng unpaid , and that more than t'our
months have elapsed since tho iaeuanoe ·or Letters Testam entary
to
the said Howard Wayne Lupton , and that inherit ance taxes to th~
State o~ Idaho have beon paid and that o0Wlt8l'Signed receip
ts are
on t'ilo, showing the paymont ot such inherit ance taxes ai, finally
dotorlllined and found to be due and owing, and that the 1\lnera
l
expense s and expenaea or last sicknee e have been paid and'th
at
real. oatate taxes have been paid, includi ng irrigat ion aauseaam
ente
duo and owing ms or the date of the death of tho decede nt,
and that
this is a proper matter for partia l distrib ution.
In c0Mec tion with said _petitio n tor P8;tia l distribution it .t'urt;her appears that this Court duly fixed the time
and
plaoe for hearing said petitio n for partia l distrib ution
and gave
due noeice thereo f as roq\1:1.red by law and by order of the Court
0

and that such notice hao been givon, all 1n compliance with
the
prov~e ions of Sec. 15•1302 Idaho Code •
. The Court turt~er finds that aaid deceden t died testate on ~1o.rob S, 1957, and t.he.t l,iit:tlt!J!.••. .tame·ntary were bsued

····u•r!, . .,;,_, ,

..,.. ~-fEVFt() ~,

Page 1.
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........e:,-<-

g-t,
:

..•c, 0 rv/••• o\
>' \Stal\ olldaho
} as.
1
,
~Dty of Canyon
1

. .

: o t 1>

.-~·

II hel8bY certify lhat lhe fortg0lng lnelrument
-;. ~••~c
"'<1:-,,~t-irue
correel copy of the original u
~~ ~;:_,,,f:.~.?.••~4.~sam · pears In this oflloe,. ~••.•.
'•,,; I'

OF Cl'~,••d~TED

, l"t,

,,,,.... ,, .. ,,,...... .,,,··~··~-~~:;;-;::;.::.:":;fi:~~;:t::;;;::;::;CH S
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to Howard Wayne-Lupton on the 24th day ot April, 19,1, and that
more than four months have elapaad since the

ia ■uance

of such letteru

testamentary.
The Court further finds that Notice to Creditors
waa duly published as required by law in The Idaho Free Press,
a newspaper published in the City of Nampa, County of Canyon,State
or Idaho on the day .fixed by said newspaper tor the publication
of legal notices required to be published weekly, for four successive weeks, and that the firet publication thereof wae made on the
27th day of April, 1957, and the laat publication thereof was made
on f.".ay 25, 1957, and thereaf"ter this Court duly made and entered
its decree that notice to creditors had been made and given aa
re·uired by law on the 29th day of March, 1957, and that the same
was thereby established ot record, an:ithat more than four months have
elapsed since the first publication of notice to creditors.
The Cour1. further finds that the Inventory and Appm.aement of said estate was duly made and filed herein on January 31,
1956, and that the total valuat.i on of said estate as shown by the
Inventory and Appraisement, and including special appraisement items
tor inheritance tax purposes only was the sum of t-57,867.7/ of which_
total valuations the sum of 449,466.63 was the sole and separate
property of the decedent, and the sum of $-3,163.72 was the community
property of the decedent and his surviving wif'o, and the awn ot
S6,237.42 was included as special appraisement itema for purposes
of inheritance tax only and involved certain joint bank and eavings
accounts of the decedent and his surviving wife, and that a waiver
of:

ob_jectiona to the valuations contained and set forth in said

Inventory and Appraisement has been filed herein by the Tax Collector,
Inheritance Tax Division of the $tate oi Idaho, and that more than
thirty days have elapsed since the filing ot said Inventory and
;.ppraisemen1.s, and that the valuations therein contained and set
. forth are now final and conclusive.
Page 2.
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'l'he Court :tui-ther ftnda that. ~hve are no
ored itora
allowed apin at aaid esta te u appear9 in the
and f'11 • ther eor. and that the fune
ral expeneee and expe,naea

claim s f'iled
record■

Ol"

ot the lut aiclm en or said dece dent have
been paid , and that all

d'ltbta owin g by the dece dent have been
paid and that N4l. e et.at e
taxu and 1"-ig a~io n uaea81l18nta aa to the
:real pl"Opert:, here inarte r desc ribed aa owed by the dece dent
at the time or hie death
have likew ue been paid , and that the paym
ent ot expe nses of admini etrat 1on, inclu ding attor ruaya fees
have been arran ged tor.

The Court furth er .finds that this Cour
t has made its

orig inal orde r and amend.ad orde r deter
mini ng and aueS Bin,g the
amount due from said esta te tor inhe
ritan ce taxea to the St.at e or
Idaho, and that such inhe ritan ce taxe s have
been paid in tull and
that coun tersi gned rece ipts from the
tax colle ctor . inhe ritan ce
tax divi sion ot the Stat e ot' Idah o, are
on file 1n the Cour t shOlfing
such paym ent.
Car.r oll
The Cour t furth er tinda that Mar vin/.
LUJ)tOn and
Howard Wayne Lupt on are beth perso na
of full lega l age and are the
only devi seea unde r the will or eaid
dece dent who have any inte rest
in the real prop erty ot the said dece
dent• and that the real prop .
tµ'ty h&Te ina.f ter doac ribet l was
the sole and sopa rate pm part y ot
the said dece dent at the tillle of his
deat h, exce pt that a certa in
resid ence co:na truct ed by the dece dent
and one acre of ground. was
to be set over to the surv iving wi.te
ot the aaid dece dent whose
name 1a Hatt ie B. Lupt on, and for the
rema inder of hor natu ral
llte , and upon her death the said lite
esta te prop erty to then
oll
vest fina lly 'in the said Marv in ,:j.Carr
t.upto n ~ Howard Wayne Lupt on,
aona ot the aa1d dece dent in ec,ua l shar
e.
Tho Cour t furth er f'incla that by the
term s and pro•
visio ns of the Laat Will and 'l'ea1ia1Dent
ot said dece dent , dul:y ad•
mitte d to prob ate in this Cour t on the
24th day ot Apri l, 1957 ,
said dece dent prov ided among othe r thing
s u to hie real ,ptop erty•
Page

J.

Page 258

:197

prop erty, aa foll0111s, to-w it1
the same being his aole and sepa rate
real prop erty of whic h I
n Real ising that all of the
ia my own sole and sepa rate
,
eased
po•a
and
d
am now aeise
by me prio r to my marr iage
ired
acqu
been
g
havin
~y,
pro
or
B. Lupt on, on the Sth clayWlto
to my pres ent wire , Hatt iegin
, ~ and devi ae
June , 1945 , I thei- e1'0N ,
, to-w its Marvin Carr oll and
ray sons by a form er Ulllri-inge
o,
reaid ini at Bois e, Idah
Lupt,on, of lawf' ul age, rnow
a,
ul ago1 now resid ing at NS!llp
Howard Wayne Lupt on,_o lawt
y OEUn8
evec
o£
z-t;y
prope
rea.1.
rate
sepa
SIU.Cl
Idah o, all o£ my
esoev er eitua tod, 1he aamG to
and natu re what soev er and wher
shar e and ebaro alik e, to
llly,
&mM
them
een
betw
d
be-d ivide
selve a am thei r ho1r s
thorn
unto
same
t.ho
hold
to
and
have
ver."
fore
ns
assig
and
And, said will furth er prov ided1
, my. last will
the 8f!j -:ion of thising
n That at the data ofcont&
or a now
the build
mp
and t88ta mont , I am
my sepa rate real prop erty,
resid ence upon some porti onreor
that ea.1d reaid enoe , toge ther
and it is my wish and daai
h the same is erec ted my
whic
upon
d
groun
of
with an aero
e use and bene l'it of
usiv
excl
and
sole
the
for
be
shal l
hereb y give , b~ue athin
I
and
on,
Lupt
B.
ie
Hatt
,
wife
said
l be
her, it' such resid ence shal
and devitse the ea111e to or
to hold
my death_, and to have and, with
exist ence at tho time
o£ ner natu ral life
the same durin g the rema inder
bore inher death !. to my eaid sons and
the romaindor over , uponehare
to
hD.ve
d,to
eaai
aror
as
a
l
8f1ua
in
bof'ore named,
ver."
fore
ns
assig
and
s
heir
thou
W\to
hold tho aame
life time ,
The Court i"urt,her finu t.hat durin g his
ence upon a port ion oi' his
the all.id dece dent did build a new resid
doac ripti on of one acre of
sole and sepa rate prop erty and that a
been cons truct ed, ia as
land whereon the said new resid ence has

f'ollo wa, to-w it:
er or the N'tlt of t.he NW¼ in
Col!IDencing at the HW cornand
e 2 Welt .from the
Sect ion 20, Twp. 3 North CounRang
Idah o, and be&rine;
Bois e Meri aian in CanyonNorth ty,
boundary lino of said
East 982 feet along the
t ot bezin ning ; then ce conSect ion 20 to the real poin
the Nort h boun dary line
along
feet
tinui ng East 217.8
200 feet; then ce \test
South
e
thenc
20;
ion
of said Sect
on a line para llel to
feet
200
Morth
e
thenc
;
217.8 f'eet
secti on 20 to the real
d
e:la
arore
the
or
dary
boun
West
the
one (1) aero , togo thor with
pdnt of begi nnin g, cont ainin gandeaaement righ ts.
all appu rtena nt wate r, ditch
e are no debt s
'fhe Court furth er find s that sinc e ther
that no bOrul shal l be N•
agai nst said esta te rema ining unpa id,
re rece iving a port ion of
quire d .from any lega tee.o r devi see befo
tor part ial distr ibut ion.
aaid esta te as aoug ht in the petit ion
tion for p&rt •
The Court i'ur.t her .i'ind a that said peti
to and that the pray er ther e•
ial dietr ibut ion is prop er in thie esta

or

shou ld bo gran ted.
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and on

NOW, THBBIJl'OU By reuon or the pPalliMS afoNHid
IIIOtion or J'rank 'I'. liblei-, leq. ntorney .tor the petitione r,

individua lly and .. -.outor Uld no Objeotioaa beinc made theretO
on tile beN!n at the time Of tb1a bearing, UM1 tu Court being
1'ully adviaed u to the law am in the pi-ma.. , it 1a,
ORDmD• 11>.JUDGBD ANI> DIOllZB» and tbia doaa hereby
ORBBR, ADJIIDOE AND DECREI: that the

•t.ll"ri.rinc wi.t'e of'

Hid decedent"

Hattie B. Lupton, 811d being a pveon ot t'ull legal age is entitled
to have the reel proparty bere1zlattC ' duoribed, togeth~ with the

NSidence thereon, and the same ia hereby set ovv, awarded and
distribute d to hez" in accordance with the terma and proviai02¥1 o.t'
the laat will and testament of' Aid decedeiit, but expressly lJ.mited
to the remainder ot her natural lii'e, and upon her death the remainder ovei- to Marvin C111TOll Lupton and Howard Wayno Lupton, sona
of the decedent, ec:ually and ahare and share alike and to h&ve and
to hold t.he same unto their heire and aasigqa f'ONYer. Said real

property rererred to in this paragraph is described as follows, t~
wit:
Co11111encing at the NW corner of' t he NW! o.t' the NWr.
in Section 20! Twp.) North and Raage 2 West from
the Boi&le Mer d1an i n c ~ CoUDty, I~A~d
bearing But 982 feet along the North bo
line
of' said Section 20 to the Nal point of' beginning;
thence cont1nu1nc Bast 211.s .teat along the North
boundary line of' Hid Section 201 thezice South 200

.teot; thence Wut 217.8 feet; thence North 200 i'Mt
on a line parallel to the Wut boundary of' the
aforeaaid secti9!l 20 to the~ point.of beginning ,
containing one (l) acre, together with all appurt•
enant wat81", ditch and easement rights.
IT Is FURTHER ORDERED, ADJUDG£D AND DECREED and this
do88 hereby·ORDER, ADJUDGE AND DEOBBB that purauant to the lut
will and testament ot said decedent, that the toilow1ng ducribed
w
property be, and the same 18 hereby awarded, diatribute d, set over,asaigned, granted and confirllled to Marvin C&zToll Lupton and Howard
Wayne Lupton, eOD.B Of the decedent, oouallr, share and share alike,
and to have and to hold the aame unto their hoira and uaigne tarever, and said di&ltribut ion is made to thom aa af'oreaaid in puniuance
to tho terms and proviaione of the last will and teatament of ~aid

Page 5.
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to tbe Hid
dee ~, ad tbat the propco ty ao cUat:ribllWI! Ul"dn
lly kmlal
Manin Canol l. ~ and HOiiard Wayne Lupton , 18 pacoa

1.99

toll.ow , to-wit s

and ducrib ed u

tr•AA 1o, 1

Halt (Q) ot the
Comenaing a1i the NW cornea- ot the But
2 W..t from the
Baqst
an4
·North
J
'!':lip.
20;
n
s.otto
of
Wt

', Idabo, tbao• Beat on the
Boiae Jlllrid1 an in ~ · ClolmtJ
of the RWt; 1.hGll,08
Horth lin• to the NB· c ~ of aa1d Bj
ce of 1983.8
SO\l\h Oil the laat line of;iallc l t.z'act a d.ia'l;U
the ri~t -ot~ ot the Pbylli a
test to tha Nez-th line oteater-l
y cliNot ion· along \~ North
Canal; thence 1n a Rort1Phyll:1 o Canal. to P!)int ot
line of the right-o f.-way ot theline
of said ml ot 1.he ntt
ita iDtera e~ion wi.th the Weat
feet to the '&>lace o:r
1068.)
line
Weat
aaid
on
HOl"bb
thence
ditch and
1>9c'-mS.ng; togltb er w11.h all appw- tenut. vat.-,
easeme nt righta .

Ttfct No. 2

Twp. 3 lb-th 8Qd nange
The NWl: or the NW! or·sec tiozi 20, in
,~J . except..
2 Weat .from the Bo:LIJe Meridi an in Canyon COUdf

of
~nn1 ng -1t the S\f corner ot aaid NW~of
; thence North along the W..t line
illtere eectio n of a
isaid U, a dUtan oe of 391 feet, to the
U1 theoce Slly
add
ot
Uu
lfeet
the
with
Ditch
l
Latera
less, to the
along aaid Lat&N l Ditch, li.90 feet, mo.,.-e or292 feet to the
th~oe Weat
South line ot eaid hi Sectio n; er
with .U appU1"1;enant. water,
point o£ beg ~; and topt;h
thereh cm one
ditch and euaen t J,'1aht. J A14o oxoept in.c
B. Lupton for the
acre ot land to be distrib uted to Hattie
Jier d.ath, the i-emain d:remain der of her natura l l.U'e, and ~n
.
Marvin Cano ll LuPtOn and Howard W~ ~
er overY, toebaN
s,
and ohare alike, and to their hein : and aosign
e"uall.
to-wit
as !'ollowa
£orevo:- and which ia describGClth•
NW4 of the HWt; in Sectio n
C0m11m10!.n; at. the NW CC>l'ZleZ'2of
West from the Boin Jfaridi an in
20, Twp;-; North and Range
982 feet along tho
Canyon County, Idaho, am bearin g But
20 to the real poinc ot
Horth bounda ry line ot said Sectio n
217.8 feet al.ON: tbe North
bflgina,ng• theace oontin uina Eaet
SOU.th 200' feet;
thence
20;
n
Sectio
1J&id
ot
line
boW'lci ary
200 feet on a line
,then<le Weat 217.a feet; theMe Nol-th
aid Sectio n 20 to
parall el to tbo West bou¢a r'y or the atorH
ODG (l) acre, to. the nal point o£ beginn ing, contai ning
nt rights .
. · gather with all appurt enant water, ditch and eaaome
ing thereb 'om1

NWt aa1d sectio n

IT IS FURTHER ORDERED, .ADJUDGm> AND DECWD and this
shall bo rec,uir ed
does hereby ORDER, ADJOOOE AND DECREE that no bond

i?lg eaid portio ns
from any or the person s named herein bofore receiv
l distrib ution.
of said eatato a.a distri8 ut-ed•- 1n this deCNe of partia

D@u.1:v:ri..:.Opon Court at Caldw ell, this

May, A.D. 1958.

. .

~ day

~~.
Probaie Juaie
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or

By .

.
'I.

I.

I!

.

L

-•.

.

THIS INDENTURE, Made this

I

,id-,.

day of

!,Jay
, between

in the year of our Lord one thousand nine hundred and fif~.;:-eir,ht

of

i!

---·•-----·

.

·1!

1i:,,

Prl.nt.ed and For Salo b)' Schwa.rt:5 Prlnllns Co•• Nampa

WARRANTY DEBO

.. ..lll--••··-·--

r,JAavrn CARROLL LUPTON, one of the devisees and distri'.mtees of the
8state of James G, Lupton,deceased, and
Idaho
, State of
Ada
, County of
.Boise

the part "'f

of the first part, and

HOlt4..•W \'lAYNE LUP'rOH
,

i!ar.ipa

· of

'.I

the part

1

, County of

Can;:ron

, State of

Idaho

of the second part.

WITNESSETH, That the said part'1

of the first part, fo1· and in consideration of the sum of.

1awA~t~E~8f~ife¼&~ fJ-ita~iiJ½i~mtlws - - - - - - - - -

i:

h:n~

p:1/t~~~d

granted, bargained
of the second part, the receipt whereof Is hereby acknowledged, ha
part
grant, bargain, sell, convey and confirm unto the said part
and sold, and by these presents do
heira and assigns forever, all of the following decribed real estate,
of the second part, and to
, State of Idaho, to-wit:
Canyon
, County of
situated In

The J-I'.'J½ of the Nl'!¼ of Section 20, in 'l'wp. 3 North and J.a:1re 2 ;_;est
from the Boise Meridian in Canyon County, Idaho; excepti!lf therefrom:
Beginninr~ at the S~'l corner of said Hi'T¼ of Ntl¼ sald Section 20; thence
Hori;h alonr. the West line of said H, a distance of 391 feet, to
the intersection of a Lateral Ditch wit.h the West line of said l;;l;;
!I
thence SEl,: alone said Lateral Ditch, 490 feet,, more or less, to
the South line of said H Section; thence West 292 feet to the pct-!'.;
1
:
of :)e,:innin;:: and to 0 ether wit!:: all appur'Genant 1•iater, dii~ch and
;'
easement ri,,::hts; Also exceptinr therefrom one acre of land. to '.·,e
distri;:uted to Hattie E, Lupton for the rem1>.i:-,rl"lr o~ her 1:atural life/,
;;
and upon her death, the remainder oyer to Marvin Carroll Lupton
and Howard Vlayne Lupton, equally, share and share alike, and to
tih~ir heirs and ass11~ns forever, and which is descril;ed as follows,
to-wit.: Commencinr: a1; the Ni'! corner of the lf;l¾ of the l-1":I¼ ii1 Sectio:1
20 .•. Twp. J North and Ranr,e 2 \'lest from the Boise Heridian i:i Can:,on.
Count:r, Idaho, and bearinr East 982 feet alonr, the North houndar:·
line of san Section 20. to the real point of bef;inninf.; thence continuini:; East 217,€ feet along the !forth ~,oundar:, line of said Sect.ion 20; thence South 200 feet,i· thence \'/est 217. cl feet; 1·,hence
North 200 feet on a line paral el to the ':lest boundar:,• of the aforesaid Sect.ion 20 to the real point of beginning,containinr .- one (1)
acre, together ·.iith all appurtenant water, ditch and ea~ement rir:hts.
,_
'l'he ,ranter Marvin Carroll Lupton cj.oes by the execution of this
,i.
convevance transfer to the rrantee all of his undivided one-half
interest in and to the premises hereinahove descrihed, subject to
exceptions, and as one of the heirs and devisees of the estate-of
James G. Lupton, deceased, and as an undivided erual interest was
dist.rihuted to said p:rantor pursuant to a decree of partial distribut,ion dul7.' made and entered by the Probate Court for Can:ron
Count'', Idaho, on Ma~' 19, 1958,

!;
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Third Judicial District, Canyon County
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Kimbell D. Gourley/ISB #3578
JONES ♦ WILLIAMS ♦ FUHRMAN
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

♦ GOURLEY,P.A.

Attorneys for Plaintiff Nampa Highway District No. 1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
)
)
)
Plaintiff,
)
V.
)
BRIAN K. KNIGHT and LISA M. KNIGHT,
)
husband and wife, MANUEL DOMINGUEZ,
)
and MARIA DOMINGUEZ, husband and wife, )
CHICAGO TITLE INSURANCE COMPANY, )
a Florida corporation, QUICKEN LOANS
)
INC., a Michigan corporation, MORTGAGE
)
ELECTRONIC REGISTRATION
)
SYSTEMS, INC., a Delaware corporation,
)
LOANDEPOT.COM, LLC, a Delaware
)
limited liability company; TRANSNATION
)
TITLE & ESCROW, INC. dba Fidelity
)
National Title Company of Idaho, also dba
)
Fidelity National Title Company, a Delaware
)
corporation; and all unknown lessees and
)
tenants in possession of any or all of the
)
property which is subject to this action, and any )
other person or entity, who has or may have an )
interest in and to the property which is subject
)
of this action, referenced for convenience by
)
the fictitious designations of DOES 1
THROUGH 10,

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

Defendants.
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Case No. CV14-18-11322

AFFIDAVIT OF HOPE HASTRITER

STATE OF IDAHO
County of CANYON

)
) ss.
)

HOPE HASTRITER, being first duly sworn on oath, and based upon his own
personal knowledge, deposes and states as follows:
1.

I am at least eighteen (18) years of age and am competent to testify

regarding the matters set forth herein. I have personal knowledge of the facts contained
herein.
2.

That attached hereto as Exhibit A is a true and correct copy of my most

current resume.
3.

I have over Thirty (30) years of experience as a title officer in the title

insurance industry, and I am currently and have been since May, 2013, a Commercial
Title Officer at Pioneer Title Company located at 100 10th Avenue South, Nampa, Idaho
83651.
4.

I have examined the recorded documents regarding the property located

with a general address of 2505 West Orchard Avenue, Nampa, Idaho 83651 (the "Knight
Property"), described on the attached Deed (9826809) and the property located with a
general address of 2403 West Orchard Avenue, Nampa, Idaho 83651 (the "Dominguez
Property"),described on the attached deeds (200500135 and 2018032388), including, but
not limited to the plats, covenants conditions and restrictions ("CC&Rs"), deeds,
easements, right of ways, and other documents relating to these properties.
5.

I also examined the recorded documents regarding the property (the

"Right of Way Property") described in that certain August 4, 1941, deed of right of way
executed by J.G. Lupton and Ora Lupton, husband and wife, as grantors, in favor of the
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Nampa Highway District, as grantee, which deed of right of way was recorded, among
other places and dates, with the Canyon County, Idaho, Recorder's Office on February
21, 1989, as instrument no. 8903057 (the "Deed of Right of Way"). A true and correct
certified copy of the Deed of Right of Way is attached hereto as Exhibit B, and, by this
reference, incorporated herein as so set forth in full.
6.

J.G. Lupton and Ora Lupton, husband and wife, were the grantees in that

certain deed recorded April 5, 1920 as instrument no. 106303, which included the Right
of Way Property, the Knight Property, and the Dominguez Property.
7.

On August 4, 1941, J.G. Lupton and Ora Lupton, husband and wife,

executed the Deed of Right of Way in favor of the Nampa Highway District.
8.

Pursuant to the Deed of Right of Way, the Luptons granted to the Nampa

Highway District the Right of Way Property with the following language "hereby consent
thereto and we do hereby grant and dedicate" a right of way on a strip of land 33-feetwide by 2640-feet-long measured generally from the north boundary of Section 20,
Township 3 North, Range 2 West, Boise Meridian, Canyon County, Idaho, being the
approximate centerline of West Orchard Avenue in Nampa, Idaho.
9.

Brian K. Knight and Lisa M. Knight are identified as husband and wife

and acquired an interest in the Knight Property pursuant to a certain warranty deed dated
July 10, 1998, executed by Bill J. Downs and Vonda L. Downs, as grantors, in favor of
Brian K. Knight and Lisa M. Knight, as grantees, which warranty deed was recorded with
the Canyon County, Idaho Recorder's Office on July 17, 1998, as instrument no.
9826809 (the "Knight Deed"). A true and correct copy of the Knight Deed is attached
hereto as Exhibit C.
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10.

Manuel Dominguez and Maria Dominguez are also identified as husband

and wife and Manual Dominguez acquired an interest in the Dominguez Property
pursuant to a certain warranty deed dated December 16, 2004, executed by Kalvin B.
Wilkinson and Julie D. Wilkinson, as grantors, in favor of Manual Dominguez, as
grantee, which warranty deed was recorded with the Canyon County, Idaho Recorder's
Office on January 3, 2005, as instrument no. 200500135 (the "Dominguez Deed"). A
true and correct copy of the Dominguez Deed is attached hereto as Exhibit D. Manual
Dominguez thereafter executed a certain quitclaim deed dated July 18, 2018, as grantor,
conveying the Dominguez Property in favor of Manual Dominguez and Maria
Dominguez, as grantees, which quitclaim deed was recorded with the Canyon County,
Idaho Recorder's Office on January 24, 2018, as instrument no. 2018032388.
11.

Chicago Title Insurance Company, a Florida corporation, is the trustee of

a certain deed of trust dated October 29, 2012, executed by Brian K. Knight and Lisa M.
Knight, as grantors/trustors, in favor of Chicago Title Insurance Company, as trustee,
Mortgage Electronic Registration Systems, Inc., as beneficiary, and Quicken Loans, Inc.,
as lender, which deed of trust was recorded with the Canyon County, Idaho Recorder's
Office on November 8, 2012, as instrument no. 2012050088 (the "Knight Deed of
Trust").
12.

A true and correct copy of the Knight Deed of Trust is attached hereto as

Exhibit E, and by this reference incorporated herein as if set forth in full.

13.

The legal description on the Knight Deed and Knight Deed of Trust

includes a portion of the Right of Way Property.
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14.

Transnation Title and Escrow, Inc. doing business as Fidelity National

Title Company of Idaho, also doing business as Fidelity National Title Company, a
Delaware corporation, is the trustee of a certain deed of trust dated July 18, 2018,
executed by Manuel Dominguez and Maria Dominguez, as grantors, in favor of Fidelity
National Title, as trustee, Mortgage Electronic Registration Systems, Inc., as beneficiary,
and Loandepot.com, LLC, as lender, which deed of trust was recorded with the Canyon
County, Idaho Recorder's Office on July 24, 2018, as instrument no. 2018-032389 (the
"Dominguez Deed of Trust").
15.

A true and correct copy of the Dominguez Deed of Trust is attached hereto

as Exhibit F, and by this reference incorporated herein as if set forth in full.
16.

The legal description on the Dominguez Deed of Trust includes a portion

of the Right of Way Property.
17.

That portion of the Right of Way Property that is overlapped by the

property described in the Knight Deed and the Dominguez Deed is more particularly
described on Exhibit G and H attached hereto.
18.

That the historical ownership of the Knight Property since execution of the

Deed of Right of Way is as follows:
(i)

The Probate of the Estate of Ora Lupton, transferred the Estate's

ownership interest in the Knight Property to James G. Lupton on or about May
10, 1945, by a Decree recorded as instrument no. 298481, records of Canyon
County;
(ii)

The Probate of the Estate of James G. Lupton, transferred the

Estate's ownership interest in the Knight Property to Howard Wayne Lupton and
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Marvin Carroll Lupton on or about May 18, 1958, by a deed and Decree recorded
as instrument nos. 457191 and 457276, records od Canyon County, Idaho,
respectively;
(iii)

Marvin Carroll Lupton then transferred his ownership interest in

the Knight Property to Howard Wayne Lupton on or about May 21, 1958, by a
deed recorded as instrument no. 457369, records of Canyon County, Idaho;
(iv)

Howard Wayne and Maxine Lupton then transferred their

ownership interest in the Knight Property to Billy J. and Vonda L. Downs,
husband and wife on or about June 21, 1963, by a deed recorded as instrument no.
535645, records of Canyon County, Idaho;
(v)

Billy J. and Vonda L. Downs then transferred their ownership

interest in the Knight Property to Brian K. and Lisa M. Knight on or about July 9,
1998, previously described above.
19.

That the historical ownership of the Dominguez Property since execution

of the Deed of Right of Way is as follows:
(i)

The Probate of the Estate of Ora Lupton, transferred Estate’s

ownership in the Dominguez Property to James G. Lupton on or about May 10,
1945 (see Section 19(i) above);
(ii)

The Probate of the Estate of James G. Lupton, transferred the

Estate’s ownership interest in the Dominguez Property to Howard Wayne Lupton
and Marvin Carroll Lupton on or about May 18, 1958 (see Section 19(ii) above);
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(iii)

Marvin Carroll Lupton then transferred his ownership interest in

the Dominguez Property to Howard Wayne Lupton on or about May 21, 1958
(see Section 19(iii) above);
(iv)

Howard Wayne and Maxine Lupton then transferred their

ownership interest in the Dominguez Property to Roy and Judith Beets, husband
and wife, on or about August 31, 1983, by deed recorded as instrument no.
985106, records of Canyon County, Idaho;
(v)

Roy and Judith Beets then transferred their ownership interest in

the Dominguez Property to Kalvin B. and Julie D. Wilkinson, husband and
wife, on or about May 26, 1999, by deed recorded as instrument no. 9920726,
records of Canyon County, Idaho;
(vi)

Kalvin B. and Julie D. Wilkinson then transferred their ownership

interest in the Dominguez Property to Manuel Dominguez, an unmarried man,
on or about January 3, 2005, as previously described; and
(vii)

Manuel Dominguez, an unmarried man, then transferred his

ownership interest in the Dominguez Property to Manuel and Maria
Dominguez, husband and wife, on or about July 24, 2018, previously
described above.
20.

That conveyances of the parcel of property located between the Knight

Property and the Dominguez Property with a general address of 2425 W. Orchard
Avenue, Nampa, Idaho, since the Deed of Right of Way, have all indicated that the
respective grants were:
“subject to existing rights of way for roads..” or
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"EXCEPT right of way for roads ... "
but are not specific as to dimension. The last three deeds in that chain of title
(2017018695, 2017018696 and 2017146900) have either specifically excluded the road
by specific legal description or by reference to the deed to the Nampa Highway District
(20160183 78) by reference.

FURTHER YOUR AFFIANT SA YETH NAUGHT.

Hope H a s t r i ~
SUBSCRIBED AND SWORN to before me this/it!i._ day of February, 2019.

LORI A. FITZGERALD
q)MMISSION #44271

NOTARY PUBLIC
STATE OF IDAHO
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 13111 day of February, 2019 a true and correct
copy of the above and foregoing document was forwarded addressed as follows in the
manner stated below:
Hand Delivered
□
U.S. Mail
□
Fax
□
Fed. Express
□
[court edcopple@davisonc.:opple.com rgJ

E. Don Copple
Davison, Copple, Copple & Copple
199 N. Capitol Boulevard
P.O. Box 1583
Boise, ID 83701
Allorneys for Brian and Lisa Knight, and
Manuel Dominguez

Sheila R. Schwager
Lars Lundberg
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701

Hand Delivered
U.S. Mail
Fax
Fed. Express
lcourt
sschwa!!err@hawlevtroxel I.com
11 undbernr@hawlevtroxel I.com

□
□
□
□
rgJ

Wyatt Johnson
Angstman Johnson
199 N. Capitol Blvd., Ste 200
Boise, ID 83702

Hand Delivered
U.S. Mail
Fax
Fed. Express
Icourt
wvatt@an1!stman.com

□
□
□
□
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Exhibit "A"

Hope Hastriter
1648 N. Kastle Falls Ave., Meridian, Idaho 83642
Work: 208-467-0100 Cell: 208-447-6206
hhastriter@pioneertitleco.com

Career Focus
Self-motivated and customer service focused title agent seeking permanent position within title
insurance industry and/or related Real Estate Industry. Across the board marketing, escrow and title
knowledge and background of residential and commercial title insurance with recent focus in the title
foreclosure market. Personable, positive and true team player able to relocate for the ideal
permanent employment.

Summary of Skills

• Accomplished Senior Title Officer Examiner in both
areas of Residential and Commercial real estate
transactions/ Trustee Sale and Litigation Guarantee's

• Advisory Title Officer knowledgeable in judicial
and non-judicial foreclosure methods
• Advisory Title Officer knowledgeable in title
claims and procedures
• Exceptional detailed technical skills and
customer service relations with sales and marketing

• People Oriented
•
•
•
•
•
•

Polished Marketing Ability
Microsoft Office
Ultima Title Search
Softpro
Resware
AlphaMax 3

Accomplishments
Highly customer service focused and strong ability to build long standing loyal customer relationships
throughout the years with direct result in gained business relationships and revenues through collected
title insurance fees.
Personally and successfully initiated the business strategy to build the Trust Services Department in
2007 at TitleOne Corporation, Boise, Idaho. Responsible for implementing the visionary idea in 2007
to company leadership prior to the market decline. A vital revenue producing department today to the
financial success of TitleOne, I built the department structure, form documents, form letters, etiquette
and guides to crying sales, procedures to issuing trustee sale guarantee reports and department
procedures based upon State statues and laws regarding non-judicial foreclosures.
Several awards MVP, Company Stock
Consistently rated top among colleagues for maintaining lowest file claim % to ratio performance.
Title and Escrow management leadership experience during employment with TitleOne.
Instrumental in bringing a title only account to Pioneer Title in 2017, which has produced continued
revenue for Pioneer today. Maintain and provide excellent Pioneer Title service for title insurance
policies with the support of Pioneer colleagues.
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Professional Experience
Commercial Title Officer
May 2013 - Present
Pioneer Title Company of Canyon County - Nampa, Idaho
Commercial Title Officer
Focus and expertise in all aspects of high liability and high risk commercial real estate transactions and
title insurance policies.

Title Examiner
May 2012 - May 2013
Adecco Agency (Alliance Title) - Boise, Idaho
Provides team assistance where needed in searching and examining for the production of title
commitments for servicing Title Officers.

Advisory Title Officer
July 2001 to January 2012
TitleOne Corporation - Boise, Idaho
Trustee Sale and Litigation Title Officer Specialist providing foreclosure guarantee reports to local lenders
and attorneys in the foreclosure market. Senior Title Officer/Examiner responsible for title examination
and production of title commitment and policies while successfully maintaining a strict% to ratio claim.
Canyon County Advisory Title Officer and title marketing executive responsible for marketing and
developing revenue producing business relationships with lenders and real estate agents in Canyon
County district. Successfully represented the company through speaking publicly at organizational events
and providing title training courses to customers and prospects.

Title Officer
October 1994 to July 2001
First American Title - Boise , Idaho
Provided team assistance to Senior Title Officer Production units, customer service department and being
responsible to build and maintain a personal production unit customer client list and building new
business relationships. Performed as Title Officer/Examiner responsible for title examination and
production of title commitment and policies.

Title Officer
October 1992 to October 1994
Security Title Company - Boise, Idaho

Title Assistant
September 1989 to October 1992
Stewart Title Company- Boise, Idaho

Title Receptionist / Assistant
April 1988 to August 1989
Title Guaranty - Honolulu , Hawaii
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Education
Radford High School 1987
Honolulu, Hawaii, USA
High school diploma

Professional Affiliations
Women's Council of Realtors
Nampa Association of Realtors
Nampa Chamber of Commerce
Crutial Conversations training
Community Charity
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WARRANTY DEED
FOR VALUE RECEIVED
KALVIN B. WILKINSON AND JULIE O. WILKINSON, husband and wife

GRANTOR(s), docs(do) hereby GRANf, BARGAIN, SELL AND CONVEY unto:

MANUEL DOMINGUEZ,

an

unmarried man

GRANTEES(s), whose current address is:

2403W.

the following described real property in canyon

Orchard Ave.

, Nampa, Id.

83651

County, State of Idaho,

more particularly described as follows, to wit:
SEE EXHIBIT •A" ATTACHED
(Continued)

TO HAVE AND TO HOLD the said premises, with the:ir appurtenances unto the said he:irs and assigns forever. And the said
Grantor(s) does(do) hereby covenant to and with the said Grantee(s), that Grantor(s) is/are the owncr(s) in fee simple ofsaid
premises; that said premises are free from all encumbrances EXCEPT those to which this conveyance is expressly made
subject and those made, suffered or done by the Grantee(s); and subject to reservations, restrictions, dedications, easements,
rights of way and agreements, (if any) ofrecor~ and general taxes and assessments, (including :irrigation and:utility
assessments, if any) for the current year, which are not•yet due and payable, and that Grantor(s) will warrant and defend the
same from all lawful claims whatsoever.

Date:

December .16, 2004

Kalvin B. Wilkinson

Notary Acknowledgment - see page 2
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WARRANTY DEED - NOTARY ACKNOWLEDGMENT($):

County of Canyon, as.
On this
day of 16th in the year of December, 2004, before me, the undersigned, a Notary Public in
and for said State, personally appeared Kalvin B. Wilkinson and Julie D. Wilkinson known or identified to
me to be the person(s) whose name(s) is/are subscribed to the within instrument, and acknowledged to me
a/she/they executed the same.

Anne M. Slayton
Resi ing at: Nampa, Idaho
My commission expires: 02-19-10

Page 2 of 3
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LEGAL DESCRIPTION (continued)
EXHIBIT"A"

Commencing at the Northwest comer of Section 20, Township 3 North, Range 2 West, Boise
Meridian, Canyon County, Idaho, and bearing
North 89°51' East 425 feet along the North boundary of the aforesaid Section 20 to the REAL
POINT OF BEGINNING; thence continuing
North 89°51' East 200 feet; thence
South a distance of 435.6 feet; thence
West a distance of 200 feet; thence
North 435.6 feet on a line parallel to the West boundary of the aforesaid Section 20 to the
POINT OF BEGINNING.
EXCEPTING THEREFROM the South 100 feet thereof.
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Exhibit "E"

RECORDED

11/08/2012 08:16 AM
CHRIS YAMAMOTO
CANYON COUNTY RECORDER
Pgs=18 MBROWN
TYPE: MTG D OF T
TITLE SOURCE, INC.
ELECTRON/CALLY RECORDED

Return To:

Document Management

$61.00

()u i cken I oan~ Inc.

1050 Woo,jward Ave
Detroit. Ml 48226-1906

Prepared By:

Moe Khansa

57037440 --\~

~-)'~:ll)D££I)hiQfFTR1JiS'fta)
MIN

3311260443

100039033112604438

DEFINITIONS
Words used in multiple sections of this document are defined below and other words are defined in
Sections 3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this document arc
also provided in Section 16.

(A) "Security Instrument" means this document, which is dated
together with all Riders to this document.
(B) "Borrower"is

October 29, 2012

Brian K. Knight and Lisa M. Knight. husband and wife

Borrower is the trustor under this Security Instrument.

(C)"Lender"~

Quicken Loans Inc.

Lender is a
organized and existing under the laws of

Corporation
the State of Michigan

2463591374

IDAHO-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT WITH MERS
VMP ®

fnii1ii~Hfl1iH11111lii 1111111111111111111111
q03311260443 0233 264 0117
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Lender's address is
(D) "Trustee"is

1050 Woodward Ave. Detroit. MI

48226-1906

Chicago THl e Insurance Company

(E) "MERS" is \1ortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is
acting solely as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary
under this Security Instrument. \1ERS is organized and existing under the laws of Delaware, and has an
address and telephone number of P.O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS.
(F) "Note"means the promissory note signed by Borrower and dated
October 29. 2012
The Note states that Borrower owes Lender One Hundred Ninety Six Thousand Seven
Hundred and 00/100
Dollars
) plus interest. Borrower has promised to pay this debt in regular Periodic
(U.S.$ 196,700.00
November 1, 2032
Payments and to pay the debt in full not later than
(G) "Property" means the property that is described below under the heading "Transfer of Rights in the
Property."
(H) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all sums due under this Security Instrument, plus interest.
(I) "Riders" means all Riders to this Security Instrument that arc executed by Borrower. The following
Riders are to be executed by Borrower [check box as applicable]:

D Adjustable Rate Rider D
D Bailoon Rider
D
DvARider
D

Condominium Rider
D Second Home Rider
Planned Unit Development Rider D 1-4 Family Rider
[Rx] Other(s) [specify]
Biweekly Payment Rider

Legal Attached
(J) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations,
ordinances and administrative rnles and orders (that have the effect of law) as well as all applicable final,
non-appealable judicial opinions.
(K) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners
association or similar organization.
(L) "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by
check, draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic
instrument, computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit
or credit an account. Such term includes, but is not limited to, point-of-sale transfers, automated teller
machine transactions, transfers initiated by telephone. wire transfers, and automated clearinghouse
transfers.
(M) "Escrow Items" means those items that are described in Section 3.
(N) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid
by any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i)
damage to, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the
Property; (iii) conveyance in lieu of condemnation; or (iv) misrepresentations ot or omissions as to, the
value and/or condition of the Property.
(0) "Mortgage Insurance" means insurance protecting Lender against the nonpayment ot~ or default on,
the Loan.
IDAHO-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT WITH MERS
VMP ®
Wolters Kluwer Financial Services

Form 3013 1/01 (rev. 7/08)
VMP6A(ID) (0807).00
Page 2 of 17
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(P) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (ii) any amounts under Section 3 of this Security Instrument.
(Q) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its
implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to
time, or any additional or successor legislation or regulation that governs the same subject matter. As used
in this Security Instrument. "RESPA" refers to all requirements and restrictions that are imposed in regard
to a "federally related mortgage loan" even if the Loan does not qualify as a "federally related mo1igage
loan" under RESPA
(R) ''Successor in Interest of Borrower" means any party that has taken title to the Property, whether or
not that party has assumed Borrower's obligations under the Note and/or this Security Instrument.
TRANSFER OF RIGHTS IN THE PROPERTY
The beneficiary of this Security Instrument is \1:ERS (solely as nominee for Lender and Lender's
successors and assigns) and the successors and assigns of MERS. This Security Instrument secures to
Lender: (i) the repayment of the Loan, and all renewals, extensions and modifications of the Note; and (ii)
the performance of Borrower's covenants and agreements under this Security Instrument and the Note. For
this purpose, Borrower irrevocably grants and conveys to Trustee, in trust, with power of sale, the
following described property located in the
County
[Type of Recording Jurisdiction]
of
Canyon
[Name of Recording Jurisdiction) :

SEE EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREOF.
SUBJECT TO COVENANTS OF RECORD.

31492000 0

Parcel ID Number:

which currently has the address of

2505 WOrchard Ave

[Street)

Nampa

[City],

Idaho

83651

[Zip Code)

("Property Address"):
TOGETHER WITH all the improvements now or hereafter erected on the property, and all
easements, appurtenances. and fixtures now or hereafter a part of the property. All replacements and
additions shall also be covered by this Security Instrument. All of the foregoing is referred to in this
Security Instrument as the "Property." Borrower understands and agrees that MERS holds only legal title
to the interests granted by Borrower in this Security Instrument, but, if necessary to comply with law or
custom, MERS (as nominee for Lender and Lender's successors and assigns) has the right: to exercise any
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or all of those interests. including, but not limited to, the right to foreclosure and sell the Property; and to
take any action required of Lender including, but not limited to, releasing and canceling this Security
Instrument.
BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has
the right to grant and convey the Property and that the Property is unencumbered, except for encumbrances
of record. Borrower warrants and will defend generally the title to the Property against all claims and
demands, subject to any encumbrances of record.
THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenants with limited variations by jurisdiction to constitute a uniform security instrument covering real
property.
UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:
I. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges.
Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items
pursuant to Section 3. Payments due under the Note and this Security Instrument shall be made in U.S.
currency. However, if any check or other instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Security Instrument be made in one or more of the following forms, as
selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or
cashier's check, provided any such check is drawn upon an institution whose deposits are insured by a
federal agency, instrumentality, or entity; or (d) Electronic Funds Transfer.
Payments are deemed received by Lender when received at the location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions in Section 15.
Lender may return any payment or partial payment if the payment or partial payments are insufficient to
bring the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan
current, without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial
payments in the future, but Lender is not obligated to apply such payments at the time such payments are
accepted. If each Periodic Payment is applied as of its scheduled due date, then Lender need not pay
interest on unapplied funds. Lender may hold such unapplied funds until Borrower makes payment to bring
the Loan current. If Borrower does not do so within a reasonable period of time, Lender shall either apply
such funds or return them to Borrower. If not applied earlier, such funds will be applied to the outstanding
principal balance under the Note immediately prior to foreclosure. No offset or claim which Bo1rnwer
might have now or in the future against Lender shall relieve Borrower from making payments due under
the Note and this Security Instrument or performing the covenants and agreements secured by this Security
Instrument.
2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all
payments accepted and applied by Lender shall be applied in the following order of priority: (a) interest
due under the Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments
shall be applied to each Periodic Payment in the order in which it became due. Any remaining amounts
shall be applied first to late charges, second to any other amounts due under this Security Instrument, and
then to reduce the principal balance of the Note.
If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and
the late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received
from Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be
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paid in full. To the extent that any excess exists after the payment is applied to the full payment of one or
more Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall
be applied first to any prepayment charges and then as described in the Note.
Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under
the Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments.
3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
under the Note, until the Note is paid in full, a sum (the "Funds") to provide for payment of amounts due
for: (a) taxes and assessments and other items which can attain priority over this Security Instrument as a
lien or encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (c)
premiums for any and all insurance required by Lender under Section 5; and (d) Mortgage Insurance
premiums, if any. or any sums payable by Borrower to Lender in lieu of the payment of Mortgage
Insurance premiums in accordance with the provisions of Section 10. These items are called "Escrow
Items." At origination or at any time during the term of the Loan, Lender may require that Community
Association Dues, Fees, and Assessments, if any, be escrowed by Borrower, and such dues, fees and
assessments shall be an Escrow Item. Borrower shall promptly furnish to Lender all notices of amounts to
be paid under this Section. Borrower shall pay Lender the Funds for Escrow Items unless Lender waives
Borrower's obligation to pay the Funds for any or all Escrow Items. Lender may waive Borrower's
obligation to pay to Lender Funds for any or all Escrow Items at any time. Any such waiver may only be
in writing. In the event of such waiver, Borrower shall pay directly, when and where payable. the amounts
due for any Escrow Items for which payment of Funds has been waived by Lender and, if Lender requires,
shall furnish to Lender receipts evidencing such payment within such time period as Lender may require.
Borrower's obligation to make such payments and to provide receipts shall for all purposes be deemed to
be a covenant and agreement contained in this Security Instrument, as the phrase "covenant and agreement"
is used in Section 9. If Borrower is obligated to pay Escrow Items directly, pursuant to a waiver, and
Borrower fails to pay the amount due for an Escrow Item, Lender may exercise its rights under Section 9
and pay such amount and Borrower shall then be obligated under Section 9 to repay to Lender any such
amount. Lender may revoke the waiver as to any or all Escrow Items at any time by a notice given in
accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all Funds. and in
such amounts, that are then required under this Section 3.
Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply
the Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can
require under RESPA. Lender shall estimate the amount of Funds due on the basis of cun-ent data and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable
Law.
The Funds shall be held in an institution whose deposits are insured by a federal agency,
instrumentality, or entity (including Lender, if Lender is an institution whose deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time
specified under RESPA. Lender shall not charge Bon-ower for holding and applying the Funds, annually
analyzing the escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the
Funds and Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing
or Applicable Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower
any interest or earnings on the Funds. Borrower and Lender can agree in writing, however, that interest
shall be paid on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the
Funds as required by RESPA.
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If there is a surplus of Funds held in escrow. as defined under RESPA, Lender shall account to
Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow,
as defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESP A, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make
up the deficiency in accordance with RESPA, but in no more than 12 monthly payments.
Upon payment in full of all sums secured by this Security Instmment, Lender shall promptly refund
to Borrower any Funds held by Lender.
4. Charges; Liens. Borrower shall pay all taxes, assessments, charges. fines, and impositions
attributable to the Property which can attain priority over this Security Instmment. leasehold payments or
ground rents on the Property, if any. and Community Association Dues. Fees, and Assessments, if any. To
the extent that these items are Escrow Items, Borrower shall pay them in the manner provided in Section 3.
Borrower shall promptly discharge any lien which has priority over this Security Instmment unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable
to Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith
by, or defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to
prevent the enforcement of the lien while those proceedings arc pending, but only until such proceedings
are concluded; or (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating
the lien to this Security lnstmment. If Lender determines that any part of the Property is subject to a lien
which can attain priority over this Security Instrument, Lender may give Borrower a notice identifying the
lien. Within IO days of the date on which that notice is given, Borrower shall satisfy the lien or take one or
more of the actions set forth above in this Section 4.
Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or
reporting service used by Lender in connection with this Loan.
5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on
the Property insured against loss by fire, hazards included within the term "extended coverage," and any
other hazards including. but not limited to, earthquakes and Hoods, for which Lender requires insurance.
This insurance shall be maintained in the amounts (including deductible levels) and for the periods that
Lender requires. What Lender requires pursuant to the preceding sentences can change during the term of
the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's
right to disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may
require Borrower to pay, in connection with this Loan, either: (a) a one-time charge for t1ood zone
determination, certification and tracking services; or (b) a one-time charge for t1ood zone determination
and certification services and subsequent charges each time remappings or similar changes occur which
reasonably might affect such determination or certification. Borrower shall also be responsible for the
payment of any fees imposed by the Federal Emergency Management Agency in connection with the
review of any flood 70ne determination resulting from an objection by Borrower.
If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Bo1Tower's expense. Lender is under no obligation to purchase any
particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might
not protect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk,
hazard or liability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall
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become additional debt of Borrower secured by this Security Instrnment. These amounts shall bear interest
at the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from
Lender to Borrower requesting payment.
All insurance policies required by Lender and renewals of such policies shall be subject to Lender's
right to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as
mortgagee and/or as an additional loss payee. Lender shall have the right to hold the policies and renewal
certificates. If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and
renewal notices. If Borrower obtains any form of insurance coverage, not otherwise required by Lender.
for damage to, or destrnction of, the Property, such policy shall include a standard mortgage clause and
shall name Lender as mortgagee and/or as an additional loss payee.
In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender
may make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree
in writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall
be applied to restoration or repair of the Property, if the restoration or repair is economically feasible and
Lender's security is not lessened. During such repair and restoration period, Lender shall have the right to
hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the
work has been completed to Lender's satisfaction. provided that such inspection shall be undertaken
promptly. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series
of progress payments as the work is completed. Unless an agreement is made in writing or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any
interest or earnings on such proceeds. Fees for public adjusters, or other third parties, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If
the restoration or repair is not economically feasible or Lender's security would be lessened, the insurance
proceeds shall be applied to the sums secured by this Security Instrnment, whether or not then due, with
the excess, if any, paid to Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2.
If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance
claim and related matters. If Borrower does not respond within 30 days to a notice from Lender that the
insurance carrier has offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day
period will begin when the notice is given. In either event, or if Lender acquires the Property under
Section 22 or otherwise, Borrower hereby assig11s to Lender (a) Borrower's rights to any insurance
proceeds in an amount not to exceed the amounts unpaid under the Note or this Security Instrument, and
(b) any other of Borrower's rights (other than the right to any refund of unearned premiums paid by
Borrower) under all insurance policies covering the Property, insofar as such rights arc applicable to the
coverage of the Property. Lender may use the insurance proceeds either to repair or restore the Property or
to pay amounts unpaid under the Note or this Security lnstrnment, whether or not then due.
6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal
residence within 60 days after the execution of this Security Instrument and shall continue to occupy the
Property as Borrower's principal residence for at least one year after the date of occupancy, unless Lender
otherwise agrees in writing, which consent shall not be unreasonably withheld, or unless extenuating
circumstances exist which are beyond Borrower's control.
7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the
Property. Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in
order to prevent the Property from deteriorating or decreasing in value due to its condition. Unless it is
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determined pursuant to Section S that repair or restoration is not economically feasible, Borrower shall
promptly repair the Property if damaged to avoid further deterioration or damage. If insurance or
condemnation proceeds are paid in connection with damage to, or the taking ot~ the Property, Borrower
shall be responsible for repairing or restoring the Property only if Lender has released proceeds for such
purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of
progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient
to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of
such repair or restoration.
Lender or its agent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.
8. Borrower's Loan Application. Borrower shall be in default iC during the Loan application
process, Borrower or any persons or entities acting at the direction of Borrower or with Borrower's
knowledge or consent gave materially false, misleading, or inaccurate information or statements to Lender
(or failed to provide Lender with material information) in connection with the Loan. Material
representations include. but are not limited to, representations concerning Borrower's occupancy of the
Property as Borrower's principal residence.
9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If
(a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there
is a legal proceeding that might significantly affect Lender's interest in the Property and/or rights under
this Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrument or to enforce laws or
regulations), or (c) Borrower has abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriate to protect Lender's interest in the Property and rights under this Security
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing
the Property. Lender's actions can include, but arc not limited to: (a) paying any sums secured by a lien
which has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable
attorneys' fees to protect its interest in the Property and/or rights under this Security Instrnment, including
its secured position in a bankruptcy proceeding. Securing the Property includes, but is not limited to,
entering the Property to make repairs, change locks, replace or board up doors and windows, drain water
from pipes, eliminate building or other code violations or dangerous conditions, and have utilities turned
on or off. Although Lender may take action under this Section 9, Lender does not have to do so and is not
under any duty or obligation to do so. It is agreed that Lender incurs no liability for not taking any or all
actions authorized under this Section 9.
Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security lnstrnment. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting
payment.
If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the
lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless
Lender agrees to the merger in writing.
10. :\1ortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the \fortgage Insurance in effect. If, for any reason,
the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage insurer that
previously provided such insurance and Borrower was required to make separately designated payments
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toward the premiums for Mortgage Insurance. Borrower shall pay the premiums required to obtain
coverage substantially equivalent to the '.\1ortgage Insurance previously in effect, at a cost substantially
equivalent to the cost to Borrower of the Mortgage Insurance previously in effect. from an alternate
mortgage insurer selected by Lender. If substantially equivalent Mortgage Insurance coverage is not
available, Borrower shall continue to pay to Lender the amount of the separately designated payments that
were due when the insurance coverage ceased to be in effect. Lender will accept, use and retain these
payments as a non-refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be
non-refundable, notwithstanding the fact that the Loan is ultimately paid in full, and Lender shall not be
required to pay Borrower any interest or earnings on such loss reserve. Lender can no longer require loss
reserve payments if Mortgage Insurance coverage (in the amount and for the period that Lender requires)
provided by an insurer selected by Lender again becomes available, is obtained. and Lender requires
separately designated payments toward the premiums for Mortgage Insurance. 1f Lender required Mortgage
Insurance as a condition of making the Loan and Borrower was required to make separately designated
payments toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to
maintain Mortgage Insurance in effect, or to provide a non-refundable loss reserve, until Lender's
requirement for Mortgage Insurance ends in accordance with any written agreement between Borrower and
Lender providing for such termination or until termination is required by Applicable Law. Nothing in this
Section 10 affects Borrower's obligation to pay interest at the rate provided in the Note.
Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it
may incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage
Insurance.
Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may
enter into agreements with other parties that share or modify their risk, or reduce losses. These agreements
are on terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to
these agreements. These agreements may require the mortgage insurer to make payments using any source
of funds that the mortgage insurer may have available (which may include funds obtained from Mortgage
Insurance premiums).
As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer,
any other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that
derive from (or might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in
exchange for sharing or modifying the mortgage insurer's risk, or reducing losses. If such agreement
provides that an affiliate of Lender takes a share of the insurer's risk in exchange for a share of the
premiums paid to the insurer, the arrangement is often termed "captive reinsurance." further:

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund.
(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights
may include the right to receive certain disclosures, to request and obtain cancellation of the
Mortgage Insurance, to have the Mortgage Insurance terminated automatically, and/or to receive a
refund of any Mortgage Insurance premiums that were unearned at the time of such cancellation or
termination.
11. Assignment of Miscellaneous Proceeds~ Forfeiture. All Miscellaneous Proceeds are hereby
assigned to and shall be paid to Lender.
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If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of
the Property. if the restoration or repair is economically feasible and Lender's security is not lessened.
During such repair and restoration period, Lender shall have the right to hold such \1iscellaneous Proceeds
until Lender has had an opportunity to inspect such Property to ensure the work bas been completed to
Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the
repairs and restoration in a single disbursement or in a series of progress payments as the work is
completed. Unless an agreement is made in writing or Applicable Law requires interest to be paid on such
Miscellaneous Proceeds, Lender shall not be required to pay Borrower any interest or earnings on such
Miscellaneous Proceeds. If the restoration or repair is not economically feasible or Lender's security would
be lessened, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument,
whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2.
In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with
the excess, if any, paid to Borrower.
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is equal to or
greater than the amount of the sums secured by this Security Instrument immediately before the partial
taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums
secured by this Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds
multiplied by the following fraction: (a) the total amount of the sums secured immediately before the
partial taking, destruction, or loss in value divided by (b) the fair market value of the Property
immediately before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower.
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is less than the
amount of the sums secured immediately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums
secured by this Security Instrument whether or not the sums are then due.
If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence) offers to make an award to settle a claim for damages,
Borrower fails to respond to Lender within 30 days after the date the notice is given, Lender is authorized
to collect and apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the
sums secured by this Security Instrument, whether or not then due. "Opposing Party" means the third party
that owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in
regard to Miscellaneous Proceeds.
Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's
interest in the Property or rights under this Security Instrument. Borrower can cure such a default and, if
acceleration has occurred, reinstate as provided in Section 1Q, by causing the action or proceeding to be
dismissed with a ruling that, in Lender's judgment, precludes forfeiture of the Property or other material
impairment of Lender's interest in the Property or rights under this Security Instrument. The proceeds of
any award or claim for damages that are attributable to the impairment of Lender's interest in the Property
are hereby assigned and shall be paid to Lender.
All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be
applied in the order provided for in Section 2.
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12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amortization of the sums secured by this Security Instrument granted by Lender
to Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower
or any Successors in Interest of Borrower. Lender shall not be required to commence proceedings against
any Successor in Interest of Borrower or to refuse to extend time for payment or othenvise modify
amortization of the sums secured by this Security Instrument by reason of any demand made by the original
Bon-ower or any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or
remedy including, without limitation. Lender's acceptance of payments from third persons. entities or
Successors in Interest of Borrower or in amounts less than the amount then due. shall not be a waiver of or
preclude the exercise of any right or remedy.
13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants
and agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a "co-signer"): (a) is co-signing this
Security Instnnnent only to mortgage, grant and convey the co-signer's interest in the Property under the
tenns of this Security Instrument; (b) is not personally obligated to pay the sums secured by this Security
Instrument; and (c) agrees that Lender and any other Borrower can agree to extend. modify, forbear or
make any accommodations with regard to the terms of this Security Instrument or the Note without the
co-signer's consent.
Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes
Borrower's obligations under this Security Instnrment in writing, and is approved by Lender, shall obtain
all of Borrower's rights and benefits under this Security Instrument. Borrower shall not be released from
Borrower's obligations and liability under this Security Instrument unless Lender agrees to such release in
writing. The covenants and agreements of this Security Instnunent shall bind (except as provided in
Section 20) and benefit the successors and assigns of Lender.
14. Loan Charges. Lender may charge Borrower fees for services performed in connection with
Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees.
In regard to any other fees, the absence of express authority in this Security Instrument to charge a specific
fee to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge
fees that are expressly prohibited by this Security Instrument or by Applicable Law.
If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so
that the interest or other loan charges collected or to be collected in connection with the Loan exceed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the
charge to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted
limits will be refunded to Borrower. Lender may choose to make this refund by reducing the principal
owed under the Note or by making a direct payment to Borrower. If a refund reduces principal, the
reduction will be treated as a partial prepayment without any prepayment charge (whether or not a
prepayment charge is provided for under the Note). Borrower's acceptance of any such refund made by
direct payment to Borrower will constitute a waiver of any right of action Borrower might have arising out
of such overcharge.
15. Notices. All notices given by Borrower or Lender in connection with this Security Instmment
must be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to
have been given to Borrower when mailed by first class mail or when actually delivered to Borrower's
notice address if sent by other means. Notice to any one Borrower shall constitute notice to all Borrowers
unless Applicable Law expressly requires otherwise. The notice address shall be the Property Address
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unless Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly
notify Lender of Borrower's change of address. If Lender specifics a procedure for reporting Borrower's
change of address, then Borrower shall only report a change of address through that specified procedure.
There may be only one designated notice address under this Security Instrnment at any one time. Any
notice to Lender shall be given by delivering it or by mailing it by first class mail to Lender's address
stated herein unless Lender has designated another address by notice to Borrower. Any notice in
connection with this Security Instrnment shall not be deemed to have been given to Lender until actually
received by Lender. If any notice required by this Security Instrnment is also required under Applicable
Law, the Applicable Law requirement will satisfy the corresponding requirement under this Security
lnstrnmcnt.
16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be
governed by federal law and the law of the jurisdiction in which the Property is located. All rights and
obligations contained in this Security Instrument are subject to any requirements and limitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the parties to agree by contract or it
might be silent, but such silence shall not be construed as a prohibition against agreement by contract. In
the event that any provision or clause of this Security Instrument or the Note conflicts with Applicable
Law, such conflict shall not affect other provisions of this Security Instrnment or the Note which can be
given effect without the conflicting provision.
As used in this Security Instrnment: (a) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to
take any action.
17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument.
18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
"Interest in the Property" means any legal or beneficial interest in the Property, including, but not limited
to, those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or
escrow agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser.
If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower
is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior
written consent, Lender may require immediate payment in full of all sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibited by
Applicable Law.
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay
these sums prior to the expiration of this period, Lender may invoke any remedies permitted by this
Security Instrument without further notice or demand on Borrower.
19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions,
Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time
prior to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in
this Security Instrument; (b) such other period as Applicable Law might specify for the termination of
Borrower's right to reinstate; or (c) entry of a judgment enforcing this Security Instrument. Those
conditions are that Borrower: (a) pays Lender all sums which then would be due under this Security
Instrnment and the Note as if no acceleration had occurred; (b) cures any default of any other covenants or
agreements; (c) pays all expenses incurred in enforcing this Security Instrument, including, but not limited
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to, reasonable attorneys' fees, property inspection and valuation fees, and other fees incurred for the
purpose of protecting Lender's interest in the Property and rights under this Security Instrument; and (d)
takes such action as Lender may reasonably require to assure that Lender's interest in the Property and
rights under this Security Instmment, and Borrower's obligation to pay the sums secured by this Security
Instrument, shall continue unchanged. Lender may require that Borrower pay such reinstatement sums and
expenses in one or more of the following forms, as selected by Lender: (a) cash; (b) money order; (c)
certified check, bank check. treasurer's check or cashier's check, provided any such check is drawn upon
an institution whose deposits are insured by a federal agency, instrumentality or entity; or (d) Electronic
Funds Transfer. Upon reinstatement by Borrower. this Security Instrument and obligations secured hereby
shall remain fully effective as if no acceleration had occurred. However, this right to reinstate shall not
apply in the case of acceleration under Section 18.
20. Sale of Note; Change of Loan SerYicer; Notice of GrieYance. The Note or a partial interest in
the Note (together with this Security Instrument) can be sold one or more times without prior notice to
Borrower. A sale might result in a change in the entity (known as the "Loan Servicer") that collects
Periodic Payments due under the Note and this Security Instrument and performs other mortgage loan
servicing obligations under the Note, this Security Instrument, and Applicable Law. There also might be
one or more changes of the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan
Servicer, Borrower will be given written notice of the change which will state the name and address of the
new Loan Servicer, the address to which payments should be made and any other information RESPA
requires in connection with a notice of transfer of servicing. If the Note is sold and thereafter the Loan is
serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations
to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not
assumed by the Note purchaser unless otherwise provided by the Note purchaser.
Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) that arises from the other party's actions pursuant to this
Security Instmmcnt or that alleges that the other party has breached any provision of. or any duty owed by
reason of, this Security lnstrnment, until such Borrower or Lender has notified the other party (with such
notice given in compliance with the requirements of Section 15) of such alleged breach and afforded the
other party hereto a reasonable period after the giving of such notice to take corrective action. If
Applicable Law provides a time period which must elapse before certain action can be taken, that time
period will be deemed to be reasonable for purposes of this paragraph. The notice of acceleration and
opportunity to cure given to Borrower pursuant to Section 22 and the notice of acceleration given to
Borrower pursuant to Section 18 shall be deemed to satisfy the notice and opportunity to take corrective
action provisions of this Section 20.
21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those
substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides
and herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials;
(b) "Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that
relate to health, safety or environmental protection; (c) "Environmental Cleanup" includes any response
action, remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental
Condition" means a condition that can cause, contribute to, or otherwise trigger an Environmental
Cleanup.
Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do,
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nor allow anyone else to do, anything affecting the Property (a) that is in violation of any Environmental
Law, (b) which creates an Environmental Condition, or (c) which, due to the presence, use, or release of a
Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding
two sentences shall not apply to the presence, use, or storage on the Property of small quantities of
Hazardous Substances that are generally recognized to be appropriate to normal residential uses and to
maintenance of the Property (including, but not limited to, hazardous substances in consumer products).
Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit
or other action by any governmental or regulatory agency or private party involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any
Environmental Condition, including but not limited to, any spilling, leaking, discharge, release or threat of
release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Property. If Borrower learns, or is notified
by any governmental or regulatory authority, or any private party, that any removal or other remediation
of any Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all necessary
remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup.
NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:
22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Security Instrument (but not prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)
the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the date
the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the
default on or before the date specified in the notice may result in acceleration of the sums secured by
this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstate after acceleration and the right to bring a court action to assert the non-existence of
a default or any other defense of Borrower to acceleration and sale. If the default is not cured on or
before the date specified in the notice, Lender at its option may require immediate payment in full of
all sums secured by this Security Instrument without further demand and may invoke the power of
sale and any other remedies permitted by Applicable Law. Lender shall be entitled to collect all
expenses incurred in pursuing the remedies provided in this Section 22, including, but not limited to.
reasonable attorneys' fees and costs of title evidence.
If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written
notice of the occurrence of an event of default and of Lender's election to cause the Property to be
sold, and shall cause such notice to be recorded in each county in which any part of the Property is
located. Trustee shall mail copies of the notice as prescribed by Applicable Law to Borrower and to
other persons prescribed by Applicable Law. Trustee shall give public notice of sale to the persons
and in the manner prescribed by Applicable Law. After the time required by Applicable Law.
Trustee, without demand on Borrower, shall sell the Property at public auction to the highest bidder
at the time and place and under the terms designated in the notice of sale in one or more parcels and
in any order Trustee determines. Trustee may postpone sale of all or any parcel of the Property by
public announcement at the time and place of any previously scheduled sale. Lender or its designee
may purchase the Property at any sale.
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Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any
covenant or warranty. expressed or implied. The recitals in the Trustee's deed shall be prima facie
evidence of the truth of the statements made therein. Trustee shall apply the proceeds of the sale in
the following order: (a) to all expenses of the sale, including. but not limited to. reasonable Trustee's
and attorneys' fees; (b) to all sums secured by this Security Instrument; and (c) any excess to the
person or persons legally entitled to it.
23. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lender shall
request Trustee to reconvey the Property and shall surrender this Security Instrument and all notes
evidencing debt secured by this Security Instrument to Trustee. Trustee shall reconvey the Property
without warranty to the person or persons legally entitled to it. Such person or persons shall pay any
reeordation costs. Lender may charge such person or persons a fee for reconveying the Property, but only
if the fee is paid to a third party (such as the Tmstee) for services rendered and the charging of the fee is
permitted under Applicable Law.
24. Substitute Trustee. Lender may, for any reason or cause, from time to time remove Trustee and
appoint a successor trustee to any Trustee appointed hereunder. Without conveyance of the Property, the
successor trustee shall succeed to all the title, power and duties conferred upon Trustee herein and by
Applicable Law.
25. Area and Location of Property. The Property is (a) located within an incorporated city or
village: (b) not more than 80 acres, regardless of its location, provided it is not principally used for the
agricultural production of crops, livestock, dairy or aquatic goods; or (c) not more than 40 acres,
regardless of its use or location.
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Security Instmmcnt and in any Rider executed by Borrower and recorded wit it.
Witnesses:

(H.f.-'------+-.L.._--:----+-~-¥~--'--

(Seal)

-Borrower

Jm#.

GJtM.iQht

J

01291?012 (Seal)
-Bonuwcr

(Seal)

- - - - - - - - - - - - - - - (Seal)

-Borrower

-Borrower

(Seal)

- - - - - - - - - - - - - - - (Seal)

-Borrower

-BotTower

(Seal)

- - - - - - - - - - - - - (Seal)

-Borrower

-Borrower
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STATE OF IDAHO,

On this

Canyon
29th

County ss:

day of

/Ls ~

October. 2012;

, before me,

H',G"c</7'?Bn
/P ~ ,
an K.

Knight and

a Notary Public in and for said coufu'y:i~d state, personally'appeared

Lisa M. Knight. husband and wife

known or proved to me to be the person(s) who executed the foregoing instmment, and acknowledged to
me that he/she/they executed the same.
In witness whereof I have hereunto set my hand
and year in this
certificate first above written.

·I

ELSA :F,RB°£MAN
Not$'y J>ubl1c
·, S.tatep( Idaho

I

My Commission Expires:

Elsa Freeman
Nampa, Idaho
Commission Expires 10/29/15
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Title No Tl-57037440
LEGAL DESCRIPTION
EXHIBIT "A"
THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF CANYON. STATE OF Idaho. AND IS
DESCRIBED AS FOLLOWS:
CO\JfMENCTNG AT THE NORTHWEST CORNER OF SECTION 20 TN TOWNSHIP 3 NORTH, RANGE 2 WEST FROM
THE BOISE MERIDIAN, CANYON COUNTY, IDAHO, AND BEARING NORTH 89°51' EAST 225 FEET, ALONG THE
NORTH BOUNDARY OF THE AFORESAID SECTION 20 TO THE REAL POINT OF BEGINNING; THENCE
CONTINUING NORTH 89°51 EAST JOO FEET, ALONG THE NORTH BOUNDARY OF THE AFORESAID SECTION 20;
THENCE SOUTH 435.6 FEET; THENCE WEST 100 FEET; THENCE NORTH 435.6 FEET, ON A LINE PARALLEL TO THE
WEST BOUNDARY OF THE AFORESAID SECTION 20 TO THE REAL POINT OF BEGINNING.
Parcel ID: R31492000 0
Commonly known as 2505 W Orchard Ave. Nampa, ID 83651
However, by showing this address no additional coverage is provided
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Exhibit "F"

After Recording Return To:
LOANDEPOT.COM, LLC
25500 COMMERCENTRE DR,
SUITE 100
LAKE FOREST, CA 9 2 6 3 0
Attn: DOC CONTROL

Prepared By:
ANDY JEFFS
LOANDEPOT.COM, LLC
26642 TOWNE CENTRE DRIVE
FOOTHILL RANCH,CA926 10
(888)337-688 8

2018-032389
RECORDED

07/24/2018 03:16 PM
CHRIS YAMAMOTO
CANYON COUNTY RECORDER
$45.00
Pgs=16 PBRIDGES
TYPE: MTG D OF T
ALLIANCE TITLE - BOISE PRODUCTION
ELECTRON/CALLY RECORDED

[Space Above This Line For Recording Data]

DEED OF TRUST
DOMINGUEZ
Loan#: 102740721
MIN:1008537010 27407211
MERS Phone: 1-888-679-6377
PIN: R31489010 o

DEFINITIONS
Words used in multiple sections of this document are defined below and other words are defined in Sections
3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this document are also provided
in Section 16.
(A} "Security Instrument" means this document, which is dated JULY 18, 2 018, together with all

Riders to this document.
(B} "Borrower" is MANUEL DOMINGUEZ AND MARIA DOMINGUEZ, HUSBAND AND WIFE.
Borrower is the trustor under this Security Instrument.
(C} "Lender is LOANDEPOT. COM, LLC. Lender is a LIMITED LIABILITY COMPANY organized and
existing under the laws of DELAWARE. Lender's address is 2 6 6 4 2 TOWNE CENTRE DRIVE,
FOOTHILL RANCH,

CA

92610.

(D} "Trustee" is FIDELITY NATIONAL TITLE.
(E) "MERS" is Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is
acting solely as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary under
this Security Instrument. MERS is organized and existing under the laws of Delaware, and has an address
and telephone number of P.O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS.
(F} "Note" means the promissory note signed by Borrower and dated JULY 18, 2018. The Note states

that Borrower owes Lender ONE HUNDRED NINETY-THRE E THOUSAND NINE HUNDRED AND
00/100 Dollars (U.S. $193,900.00) plus interest. Borrower has promised to pay this debt in regular
Periodic Payments and to pay the debt in full not later than AUGUST 1 , 2 0 3 3.
(G} "Property" means the property that is described below under the heading "Transfer of Rights in the
IDAHO -Single Family- Fannie Mae/Freddie Mac UNIFORM INSTRUMENT
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Property."
(H) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all sums due under this Security Instrument, plus interest.
(I) "Riders" means all Riders to this Security Instrument that are executed by Borrower. The following
Riders are to be executed by Borrower [check box as applicable]:
□ Condominium Rider
□ Second Home Rider
□ Adjustable Rate Rider
□ Biweekly Payment Rider
□ Planned Unit Development Rider
□ Balloon Rider
□ Other(s) [specify]
□ 1-4 Family Rider
(J) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations,
ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final, non
-appealable judicial opinions.
(K) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners
association or similar organization.
(L) "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by check,
draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument,
computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit or credit an
account. Such term includes, but is not limited to, point-of-sale transfers, automated teller machine
transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse transfers.
(M) "Escrow Items" means those items that are described in Section 3.
(N) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid by
any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i)
damage to, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the Property;
(iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the value and/or
condition of the Property.
(0) "Mortgage Insurance" means insurance protecting Lender against the nonpayment of, or default on,
the Loan.
(P) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (ii) any amounts under Section 3 of this Security Instrument.
(Q) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. §2601 et seq.) and its
implementing regulation, Regulation X (12 C.F.R. Part 1024), as they might be amended from time to time,
or any additional or successor legislation or regulation that governs the same subject matter. As used in this
Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard to a
"federally related mortgage loan" even if the Loan does not qualify as a "federally related mortgage loan"
under RESPA.
(R) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or
not that party has assumed Borrower's obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY
The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's successors
and assigns) and the successors and assigns of MERS. This Security Instrument secures to Lender: (i) the
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repayment of the Loan, and all renewals, extensions and modifications of the Note; and (ii) the performance
of Borrower's covenants and agreements under this Security Instrument and the Note. For this purpose,
Borrower irrevocably grants and conveys to Trustee, in trust, with power of sale, the following described
property located in the COUNTY of CANYON:
SEE ATTACHED LEGAL DESCRIPTION , EXHIBIT A
which currently has the address of 2403 W ORCHARD AVE, NAMPA, ID 83651 ("Property
Address"):
TOGETHER WITH all the improvements now or hereafter erected on the property, and all
easements, appurtenances, and fixtures now or hereafter a part of the property. All replacements and
additions shall also be covered by this Security Instrument. All of the foregoing is referred to in this Security
Instrument as the "Property." Borrower understands and agrees that MERS holds only legal title to the
interests granted by Borrower in this Security Instrument, but, if necessary to comply with law or custom,
MERS (as nominee for Lender and Lender's successors and assigns) has the right: to exercise any or all of
those interests, including, but not limited to, the right to foreclose and sell the Property; and to take any
action required of Lender including, but not limited to, releasing and canceling this Security Instrument.
BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and
has the right to grant and convey the Property and that the Property is unencumbered, except for
encumbrances of record. Borrower warrants and will defend generally the title to the Property against all
claims and demands, subject to any encumbrances of record.
THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenants with limited variations by jurisdiction to constitute a uniform security instrument covering real
property.
UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:
1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges.
Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items
pursuant to Section 3. Payments due under the Note and this Security Instrument shall be made in U.S.
currency. However, if any check or other instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Security Instrument be made in one or more of the following forms, as selected
by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or cashier's check,
provided any such check is drawn upon an institution whose deposits are insured by a federal agency,
instrumentality, or entity; or (d) Electronic Funds Transfer.
Payments are deemed received by Lender when received at the location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions in Section 15.
Lender may return any payment or partial payment if the payment or partial payments are insufficient to
bring the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan
current, without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial
payments in the future, but Lender is not obligated to apply such payments at the time such payments are
accepted. If each Periodic Payment is applied as of its scheduled due date, then Lender need not pay interest
on unapplied funds. Lender may hold such unapplied funds until Borrower makes payment to bring the Loan
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current. If Borrower does not do so within a reasonable period of time, Lender shall either apply such funds
or return them to Borrower. If not applied earlier, such funds will be applied to the outstanding principal
balance under the Note immediately prior to foreclosure. No offset or claim which Borrower might have now
or in the future against Lender shall relieve Borrower from making payments due under the Note and this
Security Instrument or performing the covenants and agreements secured by this Security Instrument.
2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all
payments accepted and applied by Lender shall be applied in the following order of priority: (a) interest due
under the Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments shall be
applied to each Periodic Payment in the order in which it became due. Any remaining amounts shall be
applied first to late charges, second to any other amounts due under this Security Instrument, and then to
reduce the principal balance of the Note.
If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and the
late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received from
Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be paid in
full. To the extent that any excess exists after the payment is applied to the full payment of one or more
Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall be
applied first to any prepayment charges and then as described in the Note.
Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under
the Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments.
3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
under the Note, until the Note is paid in full, a sum (the "Funds") to provide for payment of amounts due for:
(a) taxes and assessments and other items which can attain priority over this Security Instrument as a lien or
encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (c) premiums
for any and all insurance required by Lender under Section 5; and (d) Mortgage Insurance premiums, if any,
or any sums payable by Borrower to Lender in lieu of the payment of Mortgage Insurance premiums in
accordance with the provisions of Section I 0. These items are called "Escrow Items." At origination or at any
time during the term of the Loan, Lender may require that Community Association Dues, Fees, and
Assessments, if any, be escrowed by Borrower, and such dues, fees and assessments shall be an Escrow Item.
Borrower shall promptly furnish to Lender all notices of amounts to be paid under this Section. Borrower
shall pay Lender the Funds for Escrow Items unless Lender waives Borrower's obligation to pay the Funds
for any or all Escrow Items. Lender may waive Borrower's obligation to pay to Lender Funds for any or all
Escrow Items at any time. Any such waiver may only be in writing. In the event of such waiver, Borrower
shall pay directly, when and where payable, the amounts due for any Escrow Items for which payment of
Funds has been waived by Lender and, if Lender requires, shall furnish to Lender receipts evidencing such
payment within such time period as Lender may require. Borrower's obligation to make such payments and
to provide receipts shall for all purposes be deemed to be a covenant and agreement contained in this
Security Instrument, as the phrase "covenant and agreement" is used in Section 9. If Borrower is obligated to
pay Escrow Items directly, pursuant to a waiver, and Borrower fails to pay the amount due for an Escrow
Item, Lender may exercise its rights under Section 9 and pay such amount and Borrower shall then be
obligated under Section 9 to repay to Lender any such amount. Lender may revoke the waiver as to any or all
Escrow Items at any time by a notice given in accordance with Section 15 and, upon such revocation,
. Borrower shall pay to Lender all Funds, and in such amounts, that are then required under this Section 3.
Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to
apply the Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can
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require under RESP A. Lender shall estimate the amount of Funds due on the basis of current data and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable
Law.
The Funds shall be held in an institution whose deposits are insured by a federal agency,
instrumentality, or entity (including Lender, if Lender is an institution whose deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time
specified under RESP A. Lender shall not charge Borrower for holding and applying the Funds, annually
analyzing the escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the
Funds and Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing or
Applicable Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower any
interest or earnings on the Funds. Borrower and Lender can agree in writing, however, that interest shall be
paid on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the Funds as
required by RESP A.
If there is a surplus of Funds held in escrow, as defined under RESP A, Lender shall account to
Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow, as
defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESP A, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make up
the deficiency in accordance with RESPA, but in no more than 12 monthly payments.
Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund
to Borrower any Funds held by Lender.
4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions
attributable to the Property which can attain priority over this Security Instrument, leasehold payments or
ground rents on the Property, if any, and Community Association Dues, Fees, and Assessments, if any. To
the extent that these items are Escrow Items, Borrower shall pay them in the manner provided in Section 3.
Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to
Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or
defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to prevent
the enforcement of the lien while those proceedings are pending, but only until such proceedings are
concluded; or ( c) secures from the holder of the lien an agreement satisfactory to Lender subordinating the
lien to this Security Instrument. If Lender determines that any part of the Property is subject to a lien which
can attain priority over this Security Instrument, Lender may give Borrower a notice identifying the lien.
Within 10 days of the date on which that notice is given, Borrower shall satisfy the lien or take one or more
of the actions set forth above in this Section 4.
Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or
reporting service used by Lender in connection with this Loan.
5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on
the Property insured against loss by fire, hazards included within the term "extended coverage," and any
other hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance. This
insurance shall be maintained in the amounts (including deductible levels) and for the periods that Lender
requires. What Lender requires pursuant to the preceding sentences can change during the term of the Loan.
The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's right to
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disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may require Borrower
to pay, in connection with this Loan, either: (a) a one-time charge for flood zone determination, certification
and tracking services; or (b) a one-time charge for flood zone determination and certification services and
subsequent charges each time remappings or similar changes occur which reasonably might affect such
determination or certification. Borrower shall also be responsible for the payment of any fees imposed by the
Federal Emergency Management Agency in connection with the review of any flood zone determination
resulting from an objection by Borrower.
If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Borrower's expense. Lender is under no obligation to purchase any
particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might not
protect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk, hazard
or liability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall
become additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest at
the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from Lender
to Borrower requesting payment.
All insurance policies required by Lender and renewals of such policies shall be subject to Lender's
right to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as
mortgagee and/or as an additional loss payee. Lender shall have the right to hold the policies and renewal
certificates. If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and
renewal notices. If Borrower obtains any form of insurance coverage, not otherwise required by Lender, for
damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and shall
name Lender as mortgagee and/or as an additional loss payee.
In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender
may make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in
writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall be
applied to restoration or repair of the Property, if the restoration or repair is economically feasible and
Lender's security is not lessened. During such repair and restoration period, Lender shall have the right to
hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the work
has been completed to Lender's satisfaction, provided that such inspection shall be undertaken promptly.
Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of progress
payments as the work is completed. Unless an agreement is made in writing or Applicable Law requires
interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any interest or
earnings on such proceeds. Fees for public adjusters, or other third parties, retained by Borrower shall not be
paid out of the insurance proceeds and shall be the sole obligation of Borrower. If the restoration or repair is
not economically feasible or Lender's security would be lessened, the insurance proceeds shall be applied to
the sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid to
Borrower. Such insurance proceeds shall be applied in the order provided for in Section 2.
If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance
claim and related matters. If Borrower does not respond within 30 days to a notice from Lender that the
insurance carrier has offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day
period will begin when the notice is given. In either event, or if Lender acquires the Property under Section
22 or otherwise, Borrower hereby assigns to Lender (a) Borrower's rights to any insurance proceeds in an
amount not to exceed the amounts unpaid under the Note or this Security Instrument, and (b) any other of
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Borrower's rights (other than the right to any refund of unearned premiums paid by Borrower) under all
insurance policies covering the Property, insofar as such rights are applicable to the coverage of the Property.
Lender may use the insurance proceeds either to repair or restore the Property or to pay amounts unpaid
under the Note or this Security Instrument, whether or not then due.
6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal
residence within 60 days after the execution of this Security Instrument and shall continue to occupy the
Property as Borrower's principal residence for at least one year after the date of occupancy, unless Lender
otherwise agrees in writing, which consent shall not be unreasonably withheld, or unless extenuating
circumstances exist which are beyond Borrower's control.
7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the Property.
Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in order to prevent
the Property from deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to
Section 5 that repair or restoration is not economically feasible, Borrower shall promptly repair the Property
if damaged to avoid further deterioration or damage. If insurance or condemnation proceeds are paid in
connection with damage to, or the taking of, the Property, Borrower shall be responsible for repairing or
restoring the Property only if Lender has released proceeds for such purposes. Lender may disburse proceeds
for the repairs and restoration in a single payment or in a series of progress payments as the work is
completed. If the insurance or condemnation proceeds are not sufficient to repair or restore the Property,
Borrower is not relieved of Borrower's obligation for the completion of such repair or restoration.
Lender or its agent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.
8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application
process, Borrower or any persons or entities acting at the direction of Borrower or with Borrower's
knowledge or consent gave materially false, misleading, or inaccurate information or statements to Lender
(or failed to provide Lender with material information) in connection with the Loan. Material representations
include, but are not limited to, representations concerning Borrower's occupancy of the Property as
Borrower's principal residence.
9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument.
If(a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there
is a legal proceeding that might significantly affect Lender's interest in the Property and/or rights under this
Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrument or to enforce laws or
regulations), or (c) Borrower has abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriate to protect Lender's interest in the Property and rights under this Security
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing the
Property. Lender's actions can include, but are not limited to: {a) paying any sums secured by a lien which
has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable attorneys' fees to
protect its interest in the Property and/or rights under this Security Instrument, including its secured position
in a bankruptcy proceeding. Securing the Property includes, but is not limited to, entering the Property to
make repairs, change locks, replace or board up doors and windows, drain water from pipes, eliminate
building or other code violations or dangerous conditions, and have utilities turned on or off. Although
Lender may take action under this Section 9, Lender does not have to do so and is not under any duty or
obligation to do so. It is agreed that Lender incurs no liability for not taking any or all actions authorized
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under this Section 9.
Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting
payment.
If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the
lease. Borrower shall not surrender the leasehold estate and interests herein conveyed or terminate or cancel
the ground lease. Borrower shall not, without the express written consent of Lender, alter or amend the
ground lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge
unless Lender agrees to the merger in writing.
10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the
Loan, Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect. If, for any
reason, the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage
insurer that previously provided such insurance and Borrower was required to make separately designated
payments toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to obtain
coverage substantially equivalent to the Mortgage Insurance previously in effect, at a cost substantially
equivalent to the cost to Borrower of the Mortgage Insurance previously in effect, from an alternate mortgage
insurer selected by Lender. If substantially equivalent Mortgage Insurance coverage is not available,
Borrower shall continue to pay to Lender the amount of the separately designated payments that were due
when the insurance coverage ceased to be in effect. Lender will accept, use and retain these payments as a
non-refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be non-refundable,
notwithstanding the fact that the Loan is ultimately paid in full, and Lender shall not be required to pay
Borrower any interest or earnings on such loss reserve. Lender can no longer require loss reserve payments if
Mortgage Insurance coverage (in the amount and for the period that Lender requires) provided by an insurer
selected by Lender again becomes available, is obtained, and Lender requires separately designated payments
toward the premiums for Mortgage Insurance. If Lender required Mortgage Insurance as a condition of
making the Loan and Borrower was required to make separately designated payments toward the premiums
for Mortgage Insurance, Borrower shall pay the premiums required to maintain Mortgage Insurance in effect,
or to provide a non-refundable loss reserve, until Lender's requirement for Mortgage Insurance ends in
accordance with any written agreement between Borrower and Lender providing for such termination or until
termination is required by Applicable Law. Nothing in this Section IO affects Borrower's obligation to pay
interest at the rate provided in the Note.
Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it
may incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage Insurance.
Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may
enter into agreements with other parties that share or modify their risk, or reduce losses. These agreements
are on terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to
these agreements. These agreements may require the mortgage insurer to make payments using any source of
funds that the mortgage insurer may have available (which may include funds obtained from Mortgage
Insurance premiums).
As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer,
any other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that
derive from (or might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in
exchange for sharing or modifying the mortgage insurer's risk, or reducing losses. If such agreement provides
that an affiliate of Lender takes a share of the insurer's risk in exchange for a share of the premiums paid to
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the insurer, the arrangement is often termed "captive reinsurance." Further:
(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund.
(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may
include the right to receive certain disclosures, to request and obtain cancellation of the Mortgage
Insurance, to have the Mortgage Insurance terminated automatically, and/or to receive a refund of any
Mortgage Insurance premiums that were unearned at the time of such cancellation or termination.
11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby
assigned to and shall be paid to Lender.
If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of
the Property, if the restoration or repair is economically feasible and Lender's security is not lessened. During
such repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds until
Lender has had an opportunity to inspect such Property to ensure the work has been completed to Lender's
satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the repairs and
restoration in a single disbursement or in a series of progress payments as the work is completed. Unless an
agreement is made in writing or Applicable Law requires interest to be paid on such Miscellaneous Proceeds,
Lender shall not be required to pay Borrower any interest or earnings on such Miscellaneous Proceeds. If the
restoration or repair is not economically feasible or Lender's security would be lessened, the Miscellaneous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with the
excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be applied in the order provided for in
Section 2.
In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with the
excess, if any, paid to Borrower.
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is equal to or greater
than the amount of the sums secured by this Security Instrument immediately before the partial taking,
destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums secured by this
Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds multiplied by the
following fraction: (a) the total amount of the sums secured immediately before the partial taking,
destruction, or loss in value divided by (b) the fair market value of the Property immediately before the
partial taking, destruction, or loss in value. Any balance shall be paid to Borrower.
In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is less than the
amount of the sums secured immediately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums
secured by this Security Instrument whether or not the sums are then due.
If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence) offers to make an award to settle a claim for damages,
Borrower fails to respond to Lender within 30 days after the date the notice is given, Lender is authorized to
collect and apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the sums
secured by this Security Instrument, whether or not then due. "Opposing Party" means the third party that
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owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in regard to
Miscellaneous Proceeds.
Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's interest
in the Property or rights under this Security Instrument. Borrower can cure such a default and, if acceleration
has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be dismissed with a
ruling that, in Lender's judgment, precludes forfeiture of the Property or other material impairment of
Lender's interest in the Property or rights under this Security Instrument. The proceeds of any award or claim
for damages that are attributable to the impairment of Lender's interest in the Property are hereby assigned
and shall be paid to Lender.
All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be
applied in the order provided for in Section 2.
12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amortization of the sums secured by this Security Instrument granted by Lender
to Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower or
any Successors in Interest of Borrower. Lender shall not be required to commence proceedings against any
Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modify amortization
of the sums secured by this Security Instrument by reason of any demand made by the original Borrower or
any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or remedy
including, without limitation, Lender's acceptance of payments from third persons, entities or Successors in
Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or preclude the
exercise of any right or remedy.
13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants
and agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a "co-signer"): (a) is co-signing this Security
Instrument only to mortgage, grant and convey the co-signer's interest in the Property under the terms of this
Security Instrument; (b) is not personally obligated to pay the sums secured by this Security Instrument; and
(c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or make any
accommodations with regard to the terms of this Security Instrument or the Note without the co-signer's
consent.
Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes
Borrower's obligations under this Security Instrument in writing, and is approved by Lender, shall obtain all
of Borrower's rights and benefits under this Security Instrument. Borrower shall not be released from
Borrower's obligations and liability under this Security Instrument unless Lender agrees to such release in
writing. The covenants and agreements of this Security Instrument shall bind (except as provided in Section
20) and benefit the successors and assigns of Lender.
14. Loan Charges. Lender may charge Borrower fees for services performed in connection with
Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees. In
regard to any other fees, the absence of express authority in this Security Instrument to charge a specific fee
to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge fees
that are expressly prohibited by this Security Instrument or by Applicable Law.
If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted
so that the interest or other loan charges collected or to be collected in connection with the Loan exceed the
IDAHO -Single Family- Fannie Mae/Freddie Mac UNIFORM INSTRUMENT
Page 10 of 15
322.37

@i)

Form 3013 1/01 (rev. 7/08)

1111111111111111111111111111111111111111111111111111 111111111111111111111111111111 IIIII 111111111111111 11111111

00460000000102740721

Page 10 of 16
11/06/2018 1:09 PM

Page 313

102740721

permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the
charge to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted
limits will be refunded to Borrower. Lender may choose to make this refund by reducing the principal owed
under the Note or by making a direct payment to Borrower. If a refund reduces principal, the reduction will
be treated as a partial prepayment without any prepayment charge (whether or not a prepayment charge is
provided for under the Note). Borrower's acceptance of any such refund made by direct payment to Borrower
will constitute a waiver of any right of action Borrower might have arising out of such overcharge.
15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument
must be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to
have been given to Borrower when mailed by first class mail or when actually delivered to Borrower's notice
address if sent by other means. Notice to any one Borrower shall constitute notice to all Borrowers unless
Applicable Law expressly requires otherwise. The notice address shall be the Property Address unless
Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly notify
Lender of Borrower's change of address. If Lender specifies a procedure for reporting Borrower's change of
address, then Borrower shall only report a change of address through that specified procedure. There may be
only one designated notice address under this Security Instrument at any one time. Any notice to Lender shall
be given by delivering it or by mailing it by first class mail to Lender's address stated herein unless Lender
has designated another address by notice to Borrower. Any notice in connection with this Security Instrument
shall not be deemed to have been given to Lender until actually received by Lender. If any notice required by
this Security Instrument is also required under Applicable Law, the Applicable Law requirement will satisfy
the corresponding requirement under this Security Instrument.
16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be
governed by federal law and the law of the jurisdiction in which the Property is located. All rights and
obligations contained in this Security Instrument are subject to any requirements and limitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the parties to agree by contract or it
might be silent, but such silence shall not be construed as a prohibition against agreement by contract. In the
event that any provision or clause of this Security Instrument or the Note conflicts with Applicable Law, such
conflict shall not affect other provisions of this Security Instrument or the Note which can be given effect
without the conflicting provision.
As used in this Security Instrument: (a) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to take
any action.
17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security
Instrument.
18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
"Interest in the Property" means any legal or beneficial interest in the Property, including, but not limited to,
those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or
escrow agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser.
If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower
is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior
written consent, Lender may require immediate payment in full of all sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibited by
Applicable Law.
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If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this Security
Instrument without further notice or demand on Borrower.
19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions,
Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time prior
to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in this
Security Instrument; (b) such other period as Applicable Law might specify for the termination of Borrower's
right to reinstate; or (c) entry of a judgment enforcing this Security Instrument. Those conditions are that
Borrower: (a) pays Lender all sums which then would be due under this Security Instrument and the Note as
if no acceleration had occurred; (b) cures any default of any other covenants or agreements; (c) pays all
expenses incurred in enforcing this Security Instrument, including, but not limited to, reasonable attorneys'
fees, property inspection and valuation fees, and other fees incurred for the purpose of protecting Lender's
interest in the Property and rights under this Security Instrument; and (d) takes such action as Lender may
reasonably require to assure that Lender's interest in the Property and rights under this Security Instrument,
and Borrower's obligation to pay the sums secured by this Security Instrument, shall continue unchanged.
Lender may require that Borrower pay such reinstatement sums and expenses in one or more of the following
forms, as selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or
cashier's check, provided any such check is drawn upon an institution whose deposits are insured by a federal
agency, instrumentality or entity; or (d) Electronic Funds Transfer. Upon reinstatement by Borrower, this
Security Instrument and obligations secured hereby shall remain fully effective as if no acceleration had
occurred. However, this right to reinstate shall not apply in the case of acceleration under Section 18.
20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in
the Note (together with this Security Instrument) can be sold one or more times without prior notice to
Borrower. A sale might result in a change in the entity (known as the "Loan Servicer") that collects Periodic
Payments due under the Note and this Security Instrument and performs other mortgage loan servicing
obligations under the Note, this Security Instrument, and Applicable Law. There also might be one or more
changes of the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan Servicer,
Borrower will be given written notice of the change which will state the name and address of the new Loan
Servicer, the address to which payments should be made and any other information RESPA requires in
connection with a notice of transfer of servicing. If the Note is sold and thereafter the Loan is serviced by a
Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations to Borrower will
remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not assumed by the
Note purchaser unless otherwise provided by the Note purchaser.
Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) that arises from the other party's actions pursuant to this Security
Instrument or that alleges that the other party has breached any provision of, or any duty owed by reason of,
this Security Instrument, until such Borrower or Lender has notified the other party (with such notice given
in compliance with the requirements of Section 15) of such alleged breach and afforded the other party hereto
a reasonable period after the giving of such notice to take corrective action. If Applicable Law provides a
time period which must elapse before certain action can be taken, that time period will be deemed to be
reasonable for purposes of this paragraph. The notice of acceleration and opportunity to cure given to
Borrower pursuant to Section 22 and the notice of acceleration given to Borrower pursuant to Section 18
shall be deemed to satisfy the notice and opportunity to take corrective action provisions of this Section 20.
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21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those
substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and
herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials; (b)
"Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that
relate to health, safety or environmental protection; (c) "Environmental Cleanup" includes any response
action, remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental
Condition" means a condition that can cause, contribute to, or otherwise trigger an Environmental Cleanup.
Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do,
nor allow anyone else to do, anything affecting the Property {a) that is in violation of any Environmental
Law, (b) which creates an Environmental Condition, or (c) which, due to the presence, use, or release of a
Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding two
sentences shall not apply to the presence, use, or storage on the Property of small quantities of Hazardous
Substances that are generally recognized to be appropriate to normal residential uses and to maintenance of
the Property (including, but not limited to, hazardous substances in consumer products).
Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit
or other action by any governmental or regulatory agency or private party involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any
Environmental Condition, including but not limited to, any spilling, leaking, discharge, release or threat of
release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Property. If Borrower learns, or is notified by
any governmental or regulatory authority, or any private party, that any removal or other remediation of any
Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all necessary
remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup.

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:
22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration
following Borrower's breach of any covenant or agreement in this Security Instrument (but not prior
to acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify:
(a) the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the
date the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure
the default on or before the date specified in the notice may result in acceleration of the sums secured
by this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstate after acceleration and the right to bring a court action to assert the non-existence of a
default or any other defense of Borrower to acceleration and sale. If the default is not cured on or
before the date specified in the notice, Lender at its option may require immediate payment in full of
all sums secured by this Security Instrument without further demand and may invoke the power of
sale and any other remedies permitted by Applicable Law. Lender shall be entitled to collect all
expenses incurred in pursuing the remedies provided in this Section 22, including, but not limited to,
reasonable attorneys' fees and costs of title evidence.
If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written
notice of the occurrence of an event of default and of Lender's election to cause the Property to be sold,
and shall cause such notice to be recorded in each county in which any part of the Property is located.
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Trustee shall mail copies of the notice as prescribed by Applicable Law to Borrower and to other
persons prescribed by Applicable Law. Trustee shall give public notice of sale to the persons and in the
manner prescribed by Applicable Law. After the time required by Applicable Law, Trustee, without
demand on Borrower, shall sell the Property at public auction to the highest bidder at the time and
place and under the terms designated in the notice of sale in one or more parcels and in any order
Trustee determines. Trustee may postpone sale of all or any parcel of the Property by public
announcement at the time and place of any previously scheduled sale. Lender or its designee may
purchase the Property at any sale.
Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any
covenant or warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facie
evidence of the truth of the statements made therein. Trustee shall apply the proceeds of the sale in the
following order: (a) to all expenses of the sale, including, but not limited to, reasonable Trustee's and
attorneys' fees; (b) to all sums secured by this Security Instrument; and (c) any excess to the person or
persons legally entitled to it.
23. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lender shall
request Trustee to reconvey the Property and shall surrender this Security Instrument and all notes evidencing
debt secured by this Security Instrument to Trustee. Trustee shall reconvey the Property without warranty to
the person or persons legally entitled to it. Such person or persons shall pay any recordation costs. Lender
may charge such person or persons a fee for reconveying the Property, but only if the fee is paid to a third
party (such as the Trustee) for services rendered and the charging of the fee is permitted under Applicable
Law.
24. Substitute Trustee. Lender may, for any reason or cause, from time to time remove Trustee and
appoint a successor trustee to any Trustee appointed hereunder. Without conveyance of the Property, the
successor trustee shall succeed to all the title, power and duties conferred upon Trustee herein and by
Applicable Law.
25. Area and Location of Property. The Property is (a) located within an incorporated city or
village; (b) not more than 80 acres, regardless of its location, provided it is not principally used for the
agricultural production of crops, livestock, dairy or aquatic goods; or (c) not more than 40 acres, regardless
of its use or location.
BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Security Instrument and in any Rider executed by Borrower and recorded with it.
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ST ATE OF IDAHO
COUNTY OF CANYON

This record was acknowledged before me on -~JU~L-=-Y-=-18=20~1-=-8_ _ _ _ by MANUEL DOMINGUEZ
AND MARIA DOMINGUEZ.

Signature ofnotary public
My commission expires:

I.OREN EDWARDS

2
-r/46/4°2.
7

7

NOTARY PUBLIC
STATE OF IDAHO

Individual Loan Originator: DANIEL RENDON, NMLSR ID: 1683842
Loan Originator Organization: LOANDEPOT. COM, LLC, NMLSR ID: 174457
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File No. 388110
Exhibit 'A'
COMMENCING at the Northwest corner of Section 20 Township 3 North, Range 2 West, Boise
Meridian, Canyon County, Idaho, and bearing
North 89°51' East 425 feet, along the North boundary of the aforesaid Section 20, to the REAL
POINT OF BEGINNING; thence continuing
North 89°51' East 200 feet; thence
South a distance of 435.6 feet; thence
West a distance of 200 feet; thence
North 435.6 feet on a line parallel to the West boundary of the aforesaid Section 20 to the
POINT OF BEGINNING.
EXCEPTING therefrom the South 100 feet thereof.
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[Exhibit "G" ]

Parametrix, Inc.
7761 W. Riverside Drive. Suite 201
Boise, ID 83714
Project No. 314-6823-00 I
October 23, 20 I 8
Page I of I
Nampa Highway District #I
Middleton Rd and Orchard Ave, Intersection Signalization
Assessor· s Parcel No. R3 l 49200000

PARCEL NO. 9
DEEDED RIGHT-OF-WAY (PER INST. NO. 8903057)
A parcel of land located in the Northwest One Quarter of the Northwest One Quai1er of Section 20,
Township 3 North, Range 2 West, Boise Meridian, Canyon County, Idaho, being more particularly
described as follows:
Commencing at the Northwest Corner of said Section 20, thence following the northerly line of said
Section 20, South 89°25'44" East a distance of 225.00 feet to the POINT OF BEGINNING.
Thence following said northerly line, South 89°25' 44" East a distance of I 00.00 foet~
Thence leaving said northerly line, South 0°22'2 t •• West a distance of 33.00 feet to a point on
the southerly right-of-way line of Orchard Avenue;
Thence following said southerly right-of-way line, North 89°25'44 '' West a distance of
I 00.00 feet;
Thence leaving said southerly right-of-way line, North 0°22'2 I.. East a distance of 33.00 feet
to the POINT OF BEGINNING.

The above-described parcel contains 3,300 square feet (0.08 acres), more or less.
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[Exhibit "HJ

Parametrix, Inc.
776 I W. Riverside Drive, Suite 20 I
Boise, ID 83714
Project No. 3 I 4-6823-00 I
October 23, 2018
Page I of I

Nampa Highway District # I
Middleton Rd and Orchard Ave, Intersection Signalization
Assessor·s Parcel No. R3 I 4890 I 000

PARCEL NO. 11
DEEDED RIGHT-OF-WAY (PER INST. NO. 8903057)
A parcel of land located in the Northwest One Qua11er of the Northwest One Quarter of Section 20,
Township 3 North. Range 2 West. Boise Meridian, Canyon County, Idaho, being more particularly
described as fol lows:
Commencing at the Northwest Corner of said Section 20, thence following the northerly line of said
Section 20, South 89°25. 44 .. East a distance of 425.00 feet to the POINT OF BEGINNING.
Thence following said northerly line, South 89°25'44 .. East a distance of 200.00 feet;
Thence leaving said northerly line, South 0°22 ·21 .. West a distance of 33.00 feet to a point on
the southerly right-of-way line of Orchard Avenue.
Thence following said southerly right-of-way line, North 89°25"44 .. West a distance of
200.00 feet;
Thence leaving said southerly right-of-way line. North 0°22·21 ·· East a distance of 33.00 feet
to the POINT OF BEGINNING.

The above-described parcel contains 6,600 square feet (0.15 acres). more or less.

Page 321

Electronically Filed
2/13/2019 4:56 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sarah Taylor, Deputy Clerk

Kimbell D. Gourley/ISB #3578
JONES ♦ WILLIAMS ♦ FUHRMAN
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

♦ GOURLEY,P.A.

Attorneys for Plaintiff Nampa Highway District No. 1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
)
)
)
Plaintiff,
)
V.
)
BRIAN K. KNIGHT and LISA M. KNIGHT,
)
husband and wife, MANUEL DOMINGUEZ,
)
and MARIA DOMINGUEZ, husband and wife, )
CHICAGO TITLE INSURANCE COMPANY, )
a Florida corporation, QUICKEN LOANS
)
INC., a Michigan corporation, MORTGAGE
)
ELECTRONIC REGISTRATION
)
SYSTEMS, INC., a Delaware corporation,
)
LOANDEPOT.COM, LLC, a Delaware
)
limited liability company; TRANSNATION
)
TITLE & ESCROW, INC. dba Fidelity
)
National Title Company of Idaho, also dba
)
Fidelity National Title Company, a Delaware
)
corporation; and all unknown lessees and
)
tenants in possession of any or all of the
)
property which is subject to this action, and any )
other person or entity, who has or may have an )
interest in and to the property which is subject
)
of this action, referenced for convenience by
)
the fictitious designations of DOES 1
THROUGH 10,

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

Defendants.
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Case No. CV14-18-11322

AFFIDAVIT OF ERIC R. SHANNON,
P.E.

STATE OF IDAHO
County of CANYON

)
) ss.
)

ERIC R. SHANNON, P.E., being first duly sworn on oath, and based upon his
own personal knowledge, deposes and states as follows:
1.

I am at least eighteen (18) years of age and am competent to testify

regarding the matters set forth herein. I have personal knowledge of the facts contained
herein.
2.

That attached hereto as Exhibit A is a true and correct copy of my most

current resume.
3.

I have over twenty-nine (29) years of experience as a professional

engineer, and I am currently, and have been since July 1, 2010, the District Engineer for
the Nampa Highway District No. 1 ("NHD").
4.

I have personal knowledge regarding the property located with a general

address of 2505 West Orchard Avenue, Nampa, Idaho 83651 (the "Knight Property"),
and the property located with a general address of 2403 West Orchard Avenue, Nampa,
Idaho 83651 (the "Dominguez Property"), and I have extensively researched and
investigated the plats, covenants conditions and restrictions ("CC&Rs"), deeds,
easements, right of ways, and other documents relating to these properties.
5.

I also have personal knowledge regarding the property (the "Right of Way

Property") described in that certain August 4, 1941, deed ofright of way executed by J.G.
Lupton and Ora Lupton, husband and wife, as grantors, in favor of the Nampa Highway
District, as grantee, which deed of right of way was recorded, among other places and
dates, with the Canyon County, Idaho, Recorder's Office on February 21, 1989, as
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Page 323

instrument no. 8903057 (the "Deed of Right of Way"). A true and correct certified copy
of the Deed of Right of Way is attached hereto as Exhibit B, and, by this reference,
incorporated herein as so set forth in full.
6.

In addition, I have personal knowledge regarding that certain public

highway commonly known as W. Orchard Avenue located in Canyon County, Idaho, and
further located adjacent to the Knight Property and the Dominguez Property.
7.

Brian K. Knight and Lisa M. Knight are identified as husband and wife

and acquired an interest in the Knight Property pursuant to a certain warranty deed dated
July 10, 1998, executed by Bill J. Downs and Vonda L. Downs, as grantors, in favor of
Brian K. Knight and Lisa M. Knight, as grantees, which warranty deed was recorded with
the Canyon County, Idaho Recorder's Office on July 17, 1998, as instrument no.
9826809 (the "Knight Deed"). A true and correct copy of the Knight Deed is attached
hereto as Exhibit C.
8.

Manuel Dominguez and Maria Dominguez are also identified as husband

and wife and Manual Dominguez acquired an interest in the Dominguez Property
pursuant to a certain warranty deed dated December 16, 2004, executed by Kalvin B.
Wilkinson and Julie D. Wilkinson, as grantors, in favor of Manual Dominguez, as
grantee, which warranty deed was recorded with the Canyon County, Idaho Recorder's
Office on January 3, 2005, as instrument no. 200500135 (the "Dominguez Deed"). A
true and correct copy of the Dominguez Deed is attached hereto as Exhibit D. Manual
Dominguez thereafter executed a certain quitclaim deed dated July 18, 2018, as grantor,
conveying the Dominguez Property in favor of Manual Dominguez and Maria
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Dominguez, as grantees, which quitclaim deed was recorded with the Canyon County,
Idaho Recorder’s Office on January 24, 2018, as instrument no. 2018032388.
9.

The following is a true and accurate summary of the history of the public

highway known as W. Orchard Avenue adjacent to the Knight Property and Dominguez
Property in Canyon County, Idaho (Orchard Ave., Middleton Rd. to Nampa City Limits –
Road Segment No. 143) (the “W. Orchard Avenue Highway”):
a. The NHD Board Meeting Minutes of July 27, 1920 state:
“It is the intention of the Board to commence grading operations when
conditions permit, on the following roads in the District…Orchard
Ave…”
b. The NHD Board Meeting Minutes of May 31, 1921 state:
“E. F. Stephens appeared before the Board in regard to reducing the
width of certain portions of Orchard Ave. in both grading and
surfacing. The Board decided to make a standard road as soon as
conditions.”
c. The NHD map dated 1921, depicts this portion of W. Orchard Avenue
Highway as a public highway, with a designation of Road Segment
No. 143.
d. The Metsker’s Atlas Map of Canyon County, dated January 1939,
depicts this portion of W. Orchard Avenue Highway, as a public
highway.
e. The NHD Board Meeting Minutes of August 5, 1940 state:
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“A delegation of citizens residing on Orchard Avenue appeared before
the Commissioners asking that work be commenced on Orchard
Avenue Road preparatory to oiling the same in 1941. The matter was
discussed as some length, but no decision was made at this time as one
of the Commissioners was unable to be present.”
f. The NHD Board Meeting Minutes of June 2, 1941 state:
“A delegation headed by H. M. Chase appeared before the Board in
regard to putting Orchard Avenue Road in condition for oiling.
Commissioners set Thursday afternoon, June 5th, as a time for visiting
this road and asked that deeds for right of way for 66-foot road be
secured.”
g. The NHD Board Meeting Minutes of August 4, 1941 state:
“A committee from Orchard Avenue again appeared to learn of steps
taken to improve Orchard Avenue Road.

It was learned that an

engineer had done some work on this road to establish center lines,
and the Committee was definitely told that they should submit Right of
Way deeds for thirty-three feet on each side of center of road to
establish this road before definite plans be made to improve the road.
The deeds were to be filed in the office of the Nampa Highway
District.”
h. On August 4, 1941, the “Deed of Right of Way” discussed in
paragraph 5 above was executed and notarized.
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1.

A Rural Fire District (RFD) Map, dated 1941, illustrates this portion of
W. Orchard Avenue Highway, as being an "RFD Route".

J.

The NHD Maintenance Map, dated 1952, depicts this portion of W.
Orchard Avenue Highway, has having already been paved by that
time.

10.

NHD is the Nampa Highway District referenced as the grantee in the Deed

of Right of Way.
11.

Attached hereto as Exhibit E a true and correct overhead photograph

generally depicting the Knight Property and the Dominguez Property adjacent to W.
Orchard Avenue Highway in Canyon County, Idaho.
12.

That portion of the Right of Way Property that is overlapped by the

property described in the Knight Deed and the Dominguez Deed is more particularly
described on Exhibits F and G attached hereto.
13.

That the W. Orchard Avenue Highway adjacent to the Knight Property

and the Dominguez Property is a section line road and has been shown on NHD Maps as
Segment No. 143 since 1921.
14.

That the W. Orchard Avenue Highway adjacent to the Knight Property

and Dominguez Property has been used by the public as a public highway since at least
1921.
15.

That the W. Orchard Avenue Highway adjacent to the Knight Property

and Dominguez Property has been maintained and repaired at public expense
continuously since at least 1921, by NHD or its predecessors in interest.
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FURTHER YOUR AFFIANT SA YETI-I NAUGHT.

~. 6?_

~

Eric R. Shannon, P.~.

SUBSCRIBED AND SWORN to before me this \ l1Y' day of February, 2019.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 13th day of February, 2019 a true and correct
copy of the above and foregoing document was forwarded addressed as follows in the
manner stated below:
E. Don Copple
Davison, Copple, Copple & Copple
199 N. Capitol Boulevard
P.O. Box 1583
Boise, ID 83 70 I
Attorneys for Brian and Lisa Knig/11, and
Manuel Dominguez

Hand Delivered
U.S. Mail
Fax
Fed. Express
lcourt
e,lcovrlJdmdavi.\'()}1C(1l}LJle. com

□
□
□
□
~

Sheila R. Schwager
Lars Lundberg
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite I 000
P.O. Box 1617
Boise, ID 83701

Hand Delivered
U.S. Mail
Fa"
Fed. Express
lcourt
sschwa12err'@.hmvlevtroxcll.com
11undberg(a)hawlevtroxel I.corn

□
□
□
□

Wyatt Johnson
Angstman Johnson
199 N. Capitol Blvd., Ste 200
Boise. ID 83702

Hand Delivered
U.S. Mail
Fax
Fed. Express
lcourt
wvatt@an l!Stman .com

□
□
□
□
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Exhibit ''A"
Resum of
Eric R. Shannon., P .E.

SUMM RY:

Thirty-five ears engin ring and managem -nt · p rience including
wenty-fi e years in high ay t ·an portation and ten year in marine
engineering.

REGI TRATI0N:

. roft ssional Engineer (No. 7238), tat of Idaho~ Civil and Mechanical

DUCATIO :

Master of Sci nee in Sy t ms Ma1agement
niv r ity of Southern ali omia Lo Angeles

aHfomia

Bachelor of Science in Marin ngineer Syst _m
..S. Merchant Marine cadem King Point New York

PROPES IO AL
- XPERIE CE:

ampa High a . Di trict ·am1 a Idaho
• District Engin · (2010-Pr s nt)

T-0 - ngine ·s, It c.

aldwell Ida10
• Transportation Pr · ct Manager (2007~20W)

Idaho Transportation D pa1tm nt
• Distri t ngin r ois , Idaho (2004-2007
•· . ssistant District Engine r Boise Idaho (2001-2004)
• R giona[ Engin r Bois Idaho (i 999-2001
• Associate onstruction En in · Bo·se Idah (1998 1999)
• C n tructi n taff ngineer, Cald _11 Idah ( 1996-1998)
• iviJ ngineer-in-Training B ·s , daho (1994-1996)
Puget und Na al hip ard Bremerton Washington
• Testing/Sta11-up Engin ring Supervisor (] 991-1994
• Production upport ngineer (1987-1991)
• Propulsion Plant De ign Engineer (1984-1987)
MILITARY:

U.S. Na al Re ·erv
• Obtain drank of Lieutenant Civil ngin er Corps
• Officer-in-Charge NRPW Guam BJ,emeiton WA (1990-1991)
• Admin. 0ffic r RPWC Guam Brem 1ton WA (1989-1990)
• StaffEngin er FE - ilv rdale WA.(1988)
·• Assi tant hip Superintendent PS , B · ine11on W (1986 & 1987)
• Damage ontrol Assi tant US
lint AE-32) O985)
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1

which

)
)

Page 333

"' "' JUt. ";.09' 98 (THU} 17: 44

ALLIANCE TITLE ESt

OROmt WO. 9801S479

TEL: 208),36 8234

BBN
BJHIB!'l.1

•A,•

COMNaRCl!lG at the Jlortbweat corner of Section 20 in
ToWnShip 3 ?forth, Range 2 West tram tl:ia Boise Meridian,
Canyon County, Ida'bc, cmd bearing
Noi-tll 8.9 &agrees 51' Ha.st 225 :faat, along the North_boundary
of the aforesaid Section 20 to the REAL roDrr OF
BBGilOl:tm: thence continuing
.
.
.
North 89 degrees 51' Ba5t 100 feet, along the North boundary
of the ato~esaid secti0U 20; thence
Soutb 43S.6 feat; thence
west 100 taet; thence
Worth 435.6 :reet, on a line pa.xallal to the Weat boundary
of the aforeaaid section 20 to the RliAti POlNT OF
BBGJ:lOlING.
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WARRANTY DEED
FOR VALUE RECEIVED
KALVIN B. WILKINSON AND JULIE O. WILKINSON, husband and wife

GRANTOR(s), docs(do) hereby GRANf, BARGAIN, SELL AND CONVEY unto:

MANUEL DOMINGUEZ,

an

unmarried man

GRANTEES(s), whose current address is:

2403W.

the following described real property in canyon

Orchard Ave.

, Nampa, Id.

83651

County, State of Idaho,

more particularly described as follows, to wit:
SEE EXHIBIT •A" ATTACHED
(Continued)

TO HAVE AND TO HOLD the said premises, with the:ir appurtenances unto the said he:irs and assigns forever. And the said
Grantor(s) does(do) hereby covenant to and with the said Grantee(s), that Grantor(s) is/are the owncr(s) in fee simple ofsaid
premises; that said premises are free from all encumbrances EXCEPT those to which this conveyance is expressly made
subject and those made, suffered or done by the Grantee(s); and subject to reservations, restrictions, dedications, easements,
rights of way and agreements, (if any) ofrecor~ and general taxes and assessments, (including :irrigation and:utility
assessments, if any) for the current year, which are not•yet due and payable, and that Grantor(s) will warrant and defend the
same from all lawful claims whatsoever.

Date:

December .16, 2004

Kalvin B. Wilkinson

Notary Acknowledgment - see page 2

Page 1 of 3

Page 335

WARRANTY DEED - NOTARY ACKNOWLEDGMENT($):

County of Canyon, as.
On this
day of 16th in the year of December, 2004, before me, the undersigned, a Notary Public in
and for said State, personally appeared Kalvin B. Wilkinson and Julie D. Wilkinson known or identified to
me to be the person(s) whose name(s) is/are subscribed to the within instrument, and acknowledged to me
a/she/they executed the same.

Anne M. Slayton
Resi ing at: Nampa, Idaho
My commission expires: 02-19-10

Page 2 of 3
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LEGAL DESCRIPTION (continued)
EXHIBIT"A"

Commencing at the Northwest comer of Section 20, Township 3 North, Range 2 West, Boise
Meridian, Canyon County, Idaho, and bearing
North 89°51' East 425 feet along the North boundary of the aforesaid Section 20 to the REAL
POINT OF BEGINNING; thence continuing
North 89°51' East 200 feet; thence
South a distance of 435.6 feet; thence
West a distance of 200 feet; thence
North 435.6 feet on a line parallel to the West boundary of the aforesaid Section 20 to the
POINT OF BEGINNING.
EXCEPTING THEREFROM the South 100 feet thereof.

Page 3 of 3
05/19/2016 8:16 AM
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Exhibit "E"

[Exhibit "F" ]

Parametrix, Inc.
7761 W. Riverside Drive. Suite 201
Boise, ID 83714
Project No. 314-6823-00 I
October 23, 20 I 8
Page I of I
Nampa Highway District #I
Middleton Rd and Orchard Ave, Intersection Signalization
Assessor· s Parcel No. R3 l 49200000

PARCEL NO. 9
DEEDED RIGHT-OF-WAY (PER INST. NO. 8903057)
A parcel of land located in the Northwest One Quarter of the Northwest One Quai1er of Section 20,
Township 3 North, Range 2 West, Boise Meridian, Canyon County, Idaho, being more particularly
described as follows:
Commencing at the Northwest Corner of said Section 20, thence following the northerly line of said
Section 20, South 89°25'44" East a distance of 225.00 feet to the POINT OF BEGINNING.
Thence following said northerly line, South 89°25' 44" East a distance of I 00.00 foet~
Thence leaving said northerly line, South 0°22'2 t •• West a distance of 33.00 feet to a point on
the southerly right-of-way line of Orchard Avenue;
Thence following said southerly right-of-way line, North 89°25'44 '' West a distance of
I 00.00 feet;
Thence leaving said southerly right-of-way line, North 0°22'2 I.. East a distance of 33.00 feet
to the POINT OF BEGINNING.

The above-described parcel contains 3,300 square feet (0.08 acres), more or less.
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[Exhibit "G"

J

Parametrix, Inc.
776 I W. Riverside Drive, Suite 20 I
Boise, ID 83714
Project No. 3 I 4-6823-00 I
October 23, 2018
Page I of I

Nampa Highway District # I
Middleton Rd and Orchard Ave, Intersection Signalization
Assessor·s Parcel No. R3 I 4890 I 000

PARCEL NO. 11
DEEDED RIGHT-OF-WAY (PER INST. NO. 8903057)
A parcel of land located in the Northwest One Qua11er of the Northwest One Quarter of Section 20,
Township 3 North. Range 2 West. Boise Meridian, Canyon County, Idaho, being more particularly
described as fol lows:
Commencing at the Northwest Corner of said Section 20, thence following the northerly line of said
Section 20, South 89°25. 44 .. East a distance of 425.00 feet to the POINT OF BEGINNING.
Thence following said northerly line, South 89°25'44 .. East a distance of 200.00 feet;
Thence leaving said northerly line, South 0°22 ·21 .. West a distance of 33.00 feet to a point on
the southerly right-of-way line of Orchard Avenue.
Thence following said southerly right-of-way line, North 89°25"44 .. West a distance of
200.00 feet;
Thence leaving said southerly right-of-way line. North 0°22·21 ·· East a distance of 33.00 feet
to the POINT OF BEGINNING.

The above-described parcel contains 6,600 square feet (0.15 acres). more or less.
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Electronically Filed
2/13/2019 4:56 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sarah Taylor, Deputy Clerk

Kimbell D. Gourley/ISB #3578
JONES ♦ WILLIAMS +FUHRMAN +GOURLEY, P.A.
The 91h & Idaho Center
225 N. 9111 Street. Suite 820
P.O. Box 1097
Boise, ID 83 70 l
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@ idalaw.com
Attorneys for Plaintiff Nampa Highway District No. I

IN THE DISTRICT COURT OF THE THIRD .JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

)
)
)
)
)
)

Plaintiff:
V.

BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMINGUEZ,
and MARIA DOMINGUEZ, husband and wife,
CHICAGO TITLE INSURANCE COMPANY,
a Florida corporation, QUICKEN LOANS
INC., a Michigan corporation, MORTGAGE
ELECTRONIC REGISTRATION
SYSTEMS, INC., a Delaware corporation,
LOANDEPOT.COM. LLC, a Delaware
limited liability company; TRANSNATION
TITLE & ESCROW. INC. dba Fidelity
National Title Company of Idaho, also dba
Fidelity National Title Company. a Delaware
corporation; and all unknown lessees and
tenants in possession of any or all of the
property which is subject to this action, and any
other person or entity, who has or may have an
interest in and to the property which is subject
of this action, referenced for convenience by
the fictitious designations of DOES 1
THROUGH 10.

)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)

)
)

Defendants.

NOTICE OF HEARING- Page I
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Case No. CV14-18-11322

NOTICE OF HEARING

PLEASE TAKE NOTICE that the hearing on Plaintiff, Nampa Highway District No. 1's
Motion for Summary Judgment will be heard on the 14th day of March, 2019 at the hour of I0:00
a.m .. or as soon thereafter as the parties may be heard. The hearing is scheduled at the Canyon
County Courthouse located at 1115 Albany Street, Caldwell, Idaho 83605, before the Honorable
George A. Southwick.

DATED this 13 111 day of February, 2019.
JONES

♦ GLEDHILL +FUHRMAN ♦

Kimbell D. Gourley
Counsel for Plaintiff

NOTICE OF HEARING- P11gc 2
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GOURLEY, P.A.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 13th day of February, 2019 a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
E. Don Copple
Davison, Copple, Copple & Copple
199 N. Capitol Boulevard
P.O. Box 1583
Boise, ID 83701

Hand Delivered
U.S. Mail
Fax
Fed. Express
lcourt

□
□
□
□
[8J

Allorneys for Brian and Lisa Knight, and edcopl1/e(if)davisoncovf2.Ie. co111
Manuel Dominguez

Sheila R. Schwager
Lars Lundberg
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701

Hand Delivered
U.S. Mail
Fax
Fed. Express
Icourt
sschwa!!er(@.hawlevtroxell.com
llundbcrn@hawlevtroxcll.com

□
□
□
□
[8J

Wyatt Johnson
Angstman Johnson
199 N. Capitol Blvd., Ste 200
Boise, ID 83 702

Hand Delivered
U.S. Mail
Fax
Fed. Express
lcourt
wvatt@anl.!stman.com

□
□
□
□
[8J

NOTICE OF HEARING- Pngc 3
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Electronically Filed
2/13/2019 4:56 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sarah Taylor, Deputy Clerk

Kimbell D. Gourley/ISB #3578
JONES ♦ WILLIAMS + FUHRMAN
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

♦ GOURLEY,

P.A.

Attorneys for Plaintiff Nampa Highway District No. I

fN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRJCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State ofldaho,
Plaintiff,
V.

BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wile, MANUEL DOMINGUEZ,
and MARIA DOMfNGUEZ, husband and wife,
CHICAGO TITLE fNSURANCE COMPANY,
a Florida corporation, QUICKEN LOANS
INC., a Michigan corporation, MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS,
fNC., a Delaware corporation,
LOANDEPOT.COM, LLC, a Delaware limited
liability company; TRANSNATION TITLE &
ESCROW, INC. dba Fidelity National Title
Company of Idaho, also dba Fidelity National
Title Company, a Delaware corporation; and all
unknown lessees and tenants in possession of
any or all of the property which is subject to
this action, and any other person or entity, who
has or may have an interest in and to the
property which is subject of this action,
referenced for convenience by the fictitious
designations of DOES 1 THROUGH 10,

)
)
)
)
)
)
)

Case No. CV14-18-11322

MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY
JUDGMENT

)
)
)
)

)
)
)
)
)
)
)
)
)
)

)
)

)
)

De fondants.

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT- PAGE I
Page 344

COMES NOW the Nampa Highway District No. 1 ("NHD"), by and through its counsel of
record, Jones

♦ Williams ♦

Fuhnnan ♦ Gourley, P.A., and submits this memorandum in support of its

motion for summary judgment.

J.

INTRODUCTION

This case comes before the Court upon a dispute over ownership of fee simple title, or,
altematively, a right of way, of a 33-foot-wide strip of property commonly referred to as W. Orchard
Avenue in Canyon County, Idaho. Presently before the Court is Plaintiffs Motion for Summary
Judgment, which seeks the court to decree that NI ID is the fee simple owner of the Right of Way
Property, or. alternatively, that NHD has a right of way on the Right of Way Property.

II. FACTS
The undisputed facts in this case establish:
(i)

that W. Orchard Avenue was constructed as a two-lane public highway in 1921, and
ever since has been used and maintained by the public as a public highway;

(ii)

The Right of Way Property consisting ofn portion of W. Orchard Avenue was
conveyed to NI-ID on August 4, 1941, by J.G. Lupton and Ora Lupton, husband and
wife, as grantors, pursuant to the Deed of Right of Way (the "Right of Way Property");

(iii)

The Deed of Right of Way was recorded, among other places and dates, with the
Canyon County. Idaho, Recorder's Office on February 21, 1989, as instrument no.
8903057 (the "Deed of Right of Way");

(iv)

NI-ID is the grantee of the Deed of Right of Way;

(v)

Brian K. Knight and Lisa M. Knight acquired an interest in the Knight Property
pursuant to a certain warranty deed dated July 10, 1998, executed by Bill J. Downs

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT- PAGE 2
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and Vonda L. Downs, as grantors, in favor of Brian K. Knight and Lisa M. Knight,
as grantees, which warranty deed was recorded with the Canyon County, Idaho
Recorder's Office on July 17, 1998, as instrument no. 9826809 (the "Knight Deed");
(vi)

Manuel Dominguez and Maria Dominguez are husband and wife and Manual
Dominguez acquired an interest in the Dominguez Property pursuant to a certain
warranty deed dated December 16, 2004, executed by Kalvin B. Wilkinson and Julie
D. Wilkinson, as grantors, in favor of Manual Dominguez, as grantee, which warranty
deed was recorded with the Canyon County, Idaho Recorder's Office on January 3,
2005, as instrument no. 200500135 (the "Dominguez Deed"). Manual Dominguez
thereafter executed a certain quitclaim deed dated July 18, 2018, as grantor in favor
of Manual Dominguez and Maria Dominguez, as grantees, which quitclaim deed was
recorded with the Canyon County, Idaho Recorder's Office on January 24, 2018, as
instrument no. 20180323 88;

(vii)

That the legal descriptions in Knight Deed and the Dominguez Deed overlap the Right
of Way Property;

(viii)

At the time the Knights and Dominguezes, and their predecessors in interest, acquired
an interest in the Knight Property or Dominguez Property. they had actual notice
and/or constructive notice ofNHD' s interest in the Right of Way Property either
pursuant to the recorded Deed of Right of Way or pursuant to the construction, use,
maintenance, and/or physical possession of W. Orchard Avenue by the public.
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II.

A.

LAW AND ANALYSIS

Standard of Review

This case comes before the court upon NHD's motion for summary judgment. "Summary
judgment is proper if the pleadings, depositions, and admissions on file, together with the affidavits,
if any, show that there is no genuine issue as to any material fact and that the moving party is entitled
to a judgment as a matter of law." I.R.C.P. 56(c); Shawver v. Huckleberrv Estates. L.L.C., 140 Idaho
354,361, 93 P.3d 685,691 (2004).
When an action will be tried before the court without a jury, the trial court as the trier of fact
is entitled to arrive at the most probable inferences based upon the undisputed evidence properly
before it and grant the summary judgment despite the possibility of conflicting inferences. Shawver,
140 Idaho at 361-62, 93 P.3d at 691-92 (citations omitted). The test for reviewing the inferences
drawn by the trial court is whether the record reasonably supports the inferences. Id. (citations
omitted). "Drawing probable interences under such circumstances is pem1issible because the court,
as the trier of fact, would be responsible for resolving conflicting inferences at trial." Capstar Radio
Operatinl! Co. v. Lawrence, 153 Idaho 411,416, 283 P .3d 728, 733 (2012). "However, if reasonable
persons could reach differing conclusions or draw conflicting inferences from the evidence
presented, then summary judgment is improper. 11 Id. (citing Losee v. Idaho Co., 148 Idaho 219,222,
220 PJd 575, 578 (2009) (internal citations omitted)).

B.

Idaho is a Race-Notice State.

Idaho is a race-notice state. See Idaho Code Section 55-811 . The Idaho Supreme Court in
Kalanl!e v. Rencher, 136 Idaho 192, 195- 96, 30 P.3d 970, 973- 74 (2001), addressed this race-notice
doctrine, and explained its application:

It has long been established that a purchaser is charged with every fact shown **974
* 196 by the records and is presumed to know every other fact which an examination
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suggested by the records would have disclosed. Cordova v. Hood, 17 Wall. 1, 84
U.S. I, 21 L.Ed. 587 (1873); Northwestern Bank v. Freeman, 171 U.S. 620, 19 S.Ct.
36, 43 L.Ed. 307 ( 1898). One claiming title to lands is chargeable with notice of
every matter affecting the estate, which appears on the face of any recorded deed
fom1ing an essential link in his chain of title, and also with notice of such matters as
might be learned by inquiry which the recitals in such instruments made it a duty to
pursue. Glover v. Brown, 32 Idaho 426, 184 P. 649 (1919).
See also, Rel!an v. Jeff D., 157 Idaho 758, 763-64, 339 P.3d I 162, 1167-68 (2014).
In the present matter, the property at issue is part of the public highway commonly known as
W. Orchard A venue located in Canyon County, Idaho. Eric Shannon, the District Engineer for NI-ID,
has testified pursuant to his affidavit that W. Orchard Avenue was constructed some time prior to
1921, and ever since has been used as a public highway, and maintained and repaired at public
expense.
The Knights acquired their ownership interests in the Knight Property in 1998 and Mr.
Dominguez acquired his ownership interest in the Dominguez property in 2005, some 84 years after
construction and public use of W. Orchard Avenue. Thus, a simple inspection of the Knight Property
and the Dominguez Property by anyone, including the Knights and the Dominguezes, on and after
1921 , would have revealed the existence of W. Orchard Avenue and the use of it by the public as a
public highway.
The Idaho Supreme Coutt has consistently held that possession by a person other than the
grantee of record is constructive notice to the world.
We have held that possession by other than the grantee of record is constructive
notice to a subsequent purchaser of the claim of the person in possession. Faien v.
Pow/us, 96 Idaho 625, 533 P.2d 746 (1975). We have also held that actual
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knowledge of a prior encumbrance by a subsequent purchaser or mortgagee renders
his interest inferior to that encumbrance though not recorded. Treasure Vallev Bank
v. Blllcher. 117 Idaho 974, 793 P.2d 206 (1990); Farm Bureau Fin. Co.• Inc. v.
Carnev. 100 Idaho 745,605 P.2d 509 (1980).

Kalan!!e v. Rencher. 136 Idaho 192, 196, 30 P.3d 970,974 (2001). See also, Paurley v. Harris, 75
Idaho 112, 117-118, 268 P.2d 351, 353-54 ( I954)("One buying property in the possession of a third
party is put upon notice of any claim of title or right of possession by such third party, which a
reasonable investigation would reveal."); Langroise v. Becker, 96 Idaho 218, 220- 21, 526 P.2d 178.
180- 81 (1974) (one cannot be a good faith purchaser or encumbrancer when a reasonable
investigation of the property would have revealed the existence of the conflicting claim in question.);
W. Wood Investments. Inc. v. Acord, 141 Idaho 75, 86, 106 P.3d 401,412 (2005)) ("One who
purchases or encumbrances with notice of inconsistent claims does not take in good faith, and one
who fails to investigate the open and obvious inconsistent claim cannot take in good faith." Citing
Middleka1rffll, I 10 Idaho at 916,719 P.2d at 1176 (quotinglangroise v. Becker, 96 Idaho 218,220,

526 P.2d 178, 180 (1974)).
C. Burden of Proof

In order to claim the protection of being a BFP, a party "must show that at the time of the
purchase he paid a valuable consideration and upon the belief and the validity of the vendor's claim of
title without notice, actual or constructive, of any outstanding adverse rights of another." Weitz v.
Green, 148 Idaho 851. 858- 59, 230 P.3d 743, 750- 51 (2010) citing Imig v. McDonald, 77 Idaho 314,
3 I 8, 291 P.2d 852. 855 ( I955).
D. Application of Undisputed Facts to the Law
The undisputed facts in this case establish:
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(i)

that W. Orchard A venue was constructed as a two-lane public highway in l 921, and
ever since has been used and maintained by the public as a public highway;

(ii)

The Right of Way Property consisting of a portion of W. Orchard Avenue was
conveyed to NHD on August 4, 1941, by J .G. Lupton and Ora Lupton, husband and
wife, as grantors, pursuant to the Deed of Right of Way (the "Right of Way Property")~

(iii)

The Deed of Right of Way was recorded, among other places and dates, with the
Canyon County, Idaho, Recorder's Office on February 21, 1989, as instrument no.
8903057 (the "Deed of Right of Way");

(iv)

NHD is the grantee of the Deed of Right of Way;

(v)

Brian K. Knight and Lisa M. Knight acquired an interest in the Knight Property
pursuant to a certain warranty deed dated July 10, 1998, executed by Bill J. Downs
and Vonda L. Downs, as grantors, in favor of Brian K. Knight and Lisa M. Knight,
as grantees, which warranty deed was recorded with the Canyon County, Idaho
Recorder's Office on July 17, 1998, as instrument no. 9826809 (the "Knight Deed");

(vi)

Manuel Dominguez and Maria Dominguez are husband and wife and Manual
Dominguez acquired an interest in the Dominguez Property pursuant to a certain
warranty deed dated December 16, 2004, executed by Kalvin B. Wilkinson and Julie
D. Wilkinson, as grantors, in favor of Manual Dominguez, as grantee, which warranty
deed was recorded with the Canyon County, Idaho Recorder's Office on January 3,
2005, as instrument no. 200500135 (the "Dominguez Deed"). Manual Dominguez
therealler executed a certain quitclaim deed dated July 18, 2018, as grantor in favor
of Manual Dominguez and Maria Dominguez, as grantees, which quitclaim deed was
recorded with the Canyon County, Idaho Recorder's Office on January 24, 2018, as
instrument no. 2018032388;
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(vii)

That the legal descriptions in Knight Deed and the Dominguez Deed overlap the Right
of Way Property;

(viii)

At the time the Knights and Dominguezes, and their predecessors in interest, acquired
an interest in the Knight Property or Dominguez Property, they had actual notice
and/or constmctive notice of NH D's interest in the Right of Way Property either
pursuant to the recorded Deed of Right of Way or pursuant to the construction, use,
maintenance, and/or physical possession of W. Orchard Avenue by the public.

Based upon the undisputed facts, the court may decree as a matter of law (i) NOH acquired
either fee simple title to the Right of Way Property. or, in the alternative, a right of way on the Right
of Way Property, and (ii) the Knights and the Dominguezes, and their predecessors in interest, had
actual and/or constmctive notice ofNHD's interest in the Right of Way Property and are not good
faith or bona fide purchasers.
WHERFORE, for these reasons, NHD respectfully submits that entry of summary
judgment upon its claim for declaratory judgment and quiet title should be granted.
DATED this 13 th day of February, 2019.
JONES

Kit

♦ WILLIAMS ♦ FU

AN ♦ GOURLEY, P.A.

.

Counsel for Pia
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CERTIFICATE OF SERVICE

I IIEREBY CERTIFY that on this 13 th day of February, 2019 a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated
below:
E. Don Copple
Davison, Copple, Copple & Copple
I99 N. Capitol Boulevard
P.O. Box 1583
Boise. ID 83 70 l

Hand Delivered
U.S. Mail
Fax
Fed. Express
lcourt

Allorneys for Brian and Lisa Knight, and edcop£]/e@davi,\·011co£}f2.Ie.com
Manuel Dominguez
Sheila R. Schwager
Lars Lundberg
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite I 000
P.O. Box 1617
Boise, ID 83701

Wyatt Johnson
Angstman Johnson
199 N. Capitol Blvd., Ste 200
Boise, lD 83702

Hand Delivered
U.S.Mail

Fa..._
Fed. Express
lcourt
sschwager@ hawlevtroxel I.com
llundberg@hawlevtroxell.com
Hand Delivered
U.S.Mail
Fax
Fed. Express
lcourt
wvatt@ anustman .com

Kimbell D. Gou
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JOHNSON, submits this Motion for Summary Judgment to dismiss Plaintiffs complaint with
2

prejudice against the Knights and Quicken Loans Inc., pursuant to Idaho Rule of Civil Procedure

3

56.
4

5

This motion is based on the Memorandum in Support ofMotion for Summary Judgment,

6

Affidavit of Counsel in Support of Motion for Summary Judgment, filed contempora eously

7

herewith.

8

DATED this
9
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day of February, 2019.

10
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COMES NOW the Defendants Lisa M. Knight, Brian K. Knight and Quicken Loans Inc.,
2

by and through their counsel of record, ANGSTMAN JOHNSON, hereby submits this

3

Memorandum in Support of their Motion for Summary Judgment.
4

5

I.

INTRODUCTION

6

The Idaho Recording Act bars the Plaintiff from quieting to the right of way's title

7

against Brian K. Knight and Lisa M. Knight (the "Knights") fee simple ownership of the real

8

property located at 2303 W. Orchard Ave. Nampa Idaho, 83631 (the "Property"). Although the
9

10

Nampa Highway District No. 1 ("Nampa Highway") was granted the right of way deed in 1945,

11

it failed to record the right of way deed until 1989. In 1963, the Property was sold to Billy and

12

Vonda Downs ("the Downs") who acquired it as good faith and bona fide purchasers. The

13

Downs then conveyed the Property to the Knights. In 2012, the Knights granted a Deed of Trust

14

15

on the Property to Quicken Loans Inc. ("Quicken Loans"). Given that the Knights received the

16

property from the Downs, the Shelter Rule protects the Knights and Quicken Loans' interest in

17

the Property against the Nampa Highway District's quiet title claim. Thus, no genuine dispute of

18

material fact exists that the Nampa Highway District cannot prevail.

19

II. STATEMENT OF UNDISPUTED FACTS
20
21

1.

Brian K. Knight and Lisa M. Knight ("Knights") are owners of the real property

22

located at 2303 W. Orchard Ave. Nampa Idaho, 83631 (the "Property"). See Affidavit ofAnthony

23

M. Shallat ("A.ff. of Shallat") at if2; Exhibit A; Nampa Highway District Answer to Knight's

24

Counterclaim ("Answer to Counterclaim") at ,r2.
25
26

21

2.

J. G. and Ora Lupton (the "Luptons") owned the Property prior to August 4,

1941. (1920 warranty deed from Dedman to Lupton). AjfofShallat at if3; Exhibit B.

28

29
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3.
2

On August 4, 1941, the Luptons conveyed an interest in a portion of their

Property (the "Right of Way Deed") to Nampa Highway. AlfofShallat at if4; Exhibit C.

3

4.

The Right of Way Deed granted Nampa Highway a strip of land (the "Right of

4

5

Way") more particularly described in the Right of Way Deed. Id.
5.

6
7

Nampa Highway failed to immediately record the Right of Way Deed after

receiving it and did not record the Right of Way Deed until February 21, 1989. Id.

8

6.

In 1945, after the Luptons executed the Right of Way Deed, Ora Lupton died, and

9

10

all of her rights to the title and interest in the Property transferred to her surviving spouse, J .G.

11

Lupton. The decree establishing record title to community property was recorded in the Canyon

12

County Records on May 10, 1945. A.ffofShallat at ,rs; Exhibit D; Answer to Counterclaim at if3.

13

7.

JG Lupton died in 195 8. A decree of partial distribution conveyed property

14

including the Knight Property from the JG Lupton estate to his heirs Marvin Carroll Lupton and
15
16

Howard Wayne Lupton. The decree of partial distribution was recorded in the Canyon County

17

Records on May 19, 1958. A.ffofSha/lat at if6; Exhibit E; Answer to Counterclaim at 1(4.

18

8.

Marvin Carroll Lupton conveyed his interest in the Knight Property to Howard

19

Wayne Lupton. That conveyance was recorded in the Canyon County Records on May 19, 1958.
20
21

(A.ff ofShallat at if7; Exhibit F; Answer to Counterclaim at ,rs.

9.

22

23

Howard Wayne Lupton conveyed the Knight Property in exchange for valuable

consideration to the Downs on June 2, 1963. The Downs were good faith purchasers for value.

24

The conveyance was recorded in the Canyon County real property records on June 25, 1963. A.ff
25
26

ofSha/lat at if8; Exhibit G; Answer to Counterclaim at if6.

27

28
29
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10.
2

Downs conveyed the Knight Property to Knights on July 10, 1998. The

conveyance was recorded in the Canyon County Records on July 10, 1998. Knights were good

3

faith purchasers for value. AlfofShallat at ,r2; Exhibit A; Answer to Counterclaim at ,r7.
4
5

11.

In 2012, the Knights granted a Deed of Trust to their Property to Chicago Title

6

Insurance Company as Trustee on behalf of Quicken Loans as beneficiary to the Deed of Trust.

7

See Exhibit C of Plaintiff's Complaint for Quiet Title; Defendants Quicken Loans Inc. and

8

Mortgage Electronic Registration System, Inc. (MERS) Answer at ,r4.

9

10

12.

No conveyance from the decree establishing title to community property issued in

11

1945 though the conveyance to the Knights makes any exception for the right of way claimed by

12

NHD under the Right of Way Deed. AffofShallat at ,r2, 6-8; Exhibit A, E-G.

13

II. LEGAL STANDARD

14
15

A. Summary Judgment Standard

16

"When ruling on a motion for summary judgment, the trial court must determine whether

17

the evidence, when construed in the light most favorable to the nonmoving party, presents a

18

genuine issue of material fact or shows that the moving party is not entitled to judgment as a

19

matter oflaw." Valiant Idaho, Ltd. Liab. Co. v. VP Inc., 429 P.3d 855,866 (Idaho 2018).
20
21

B. Idaho Recording Act

22

Idaho law recognizes that unrecorded conveyances are void against subsequent

23

purchasers. "Every conveyance of real property other than a lease for a term not exceeding one

24

(1) year, is void as against any subsequent purchaser or mortgagee of the same property, or any
25
26

part thereof, in good faith and for a valuable consideration, whose conveyance is first duly

27

recorded." LC. § 55-812. The Idaho is considered a "race-notice" jurisdiction, where recorded

28

interest in property are "effective against unrecorded interests when the recorded interest is taken

29
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for a valuable consideration and in good faith, i.e., without knowledge, either actual or
2

constructive, that unrecorded interests exist." Langroise v. Becker, 96 Idaho 218, 220, 526 P.2d

3

178, 180 (1974). "The purpose of the recording act in a race-notice jurisdiction, like Idaho, is to
4

5

6

allow recorded interests to be effective against unrecorded interests when the recorded interest is
taken for a valuable consideration and in good faith." Id.

7

"In Idaho, the first recorded conveyances of real property, taken in good faith and for

8

valuable consideration, except leases not exceeding one year, have priority over subsequent
9

10

purchasers or mortgagees of the same property." Sun Valley Land & Minerals v. Burt, 123 Idaho

11

862, 866, 853 P.2d 607, 609 (Ct. App. 1993). "Good faith means a party purchased the property

12

without knowing of any adverse claims to the property... When determining whether a party is

13

a bona fide purchaser, (i.e., one who purchases in good faith and for valuable consideration), the

14

15

Court must look at what notice the party had before and up to the time the party recorded its

16

interest." Sun Valley Hot Springs Ranch v. Kelsey, 131 Idaho 657, 661, 962 P.2d 1041, 1045

17

(1998).

18

Idaho recognizes the "Shelter Rule" which "provides that one who is not a bona fide

19

purchaser, but who takes an interest in property from a bona fide purchaser, may be sheltered in
20
21
22

23

the latter's protective status." Sun Valley Land & Minerals, 123 Idaho at 868.
III. ARGUMENT

Nampa Highway's suit must be dismissed given the fact that Idaho's recording act bars

24

its right to claim the Right of Way. No evidence exists that the owners of the Property prior to
25
26

the Knights had notice of the Right of Way Deed. Additionally, no evidence exists that the

27

owners before the Knights were not good faith purchasers. Finally, the Shelter Rule protects the

28

Knights and Quicken Loans from the interests claimed in the Right of Way Deed. Since the

29
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Knights acquired fee simple title to the entire Property from bona fide good faith purchasers,
2

Nampa Highway's interest in the Property is void against both the Knights and Quicken Loans'

3

title.
4

5
6
7

8

The Luptons owned title to the Property prior to 1941. See Statement of Undisputed Facts
("FACTS") at ~2. In 1945, after his wife, Ora, passed away, J.B. Lupton acquired full title to the

Property through a judicial decree. FACTS ,I6 J.B. passed away in 1958 and his heirs, Marvin
and Howard, inherited the Property. Id at ,I7. On the same day, Marvin conveyed his interests to

9

10
11
12

13

Howard. Id. at

,8

The warranty deed between Marvin and Howard stated the conveyance was

made "for and in consideration" and did not provide a reservation for the Right of Way Deed. Id.
In 1963, Howard and his wife Maxine, conveyed the Property to the Downs for "for and
in [monetary] consideration" and for "other good and valuable consideration." Id. This deed also

14
15

16
17

18

did not reserve an exception for the Right of Way Deed. Id. at ,J9.
In 1998, the Downs conveyed their interest in the Property to the Knights "For Value
Received." Id.

at ,II, Although the Warranty Deed between the Downs and the Knights

contained a boiler-plate reservation of rights, the Deed did not reference the Right of Way Deed.

19

In 2012, the Knights granted a Deed of Trust to their Property to Chicago Title Insurance
20

21

Company ("Chicago Title") as Trustee for the beneficiary, Quicken Loans. Id. at ,Il 1.

22

No genuine dispute of material fact exists as to the language or authenticity of the deeds

23

conveying the Property between the owners of record. See FACTS at ,Jl ,5-9. As such, no genuine

24

issue of material facts exists as to whether Howard Lupton, the Downs, or the Knights should be
25
26

considered good faith and bona fide purchasers. No evidence exists that Howard Lupton

27

purchased the property with any knowledge of the Right of Way Deed. No reservation of right

28

was made in the Warranty Deed which Howard Lupton received from his brother. This deed also

29
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confinns that Howard received the property for consideration. Howard Lupton thus must be
2

considered a good faith and bona fide purchasers of the Property.

1

3

Likewise, the Downs also must be considered good faith and bona fide purchasers of the
4

5

Property. The Deed conveying the Property from Howard and Maxine Lupton to the Downs

6

makes no reference to the Right of Way Deed. The Downs had no notice to any adverse claims

7

affecting tittle to the Property and purchased it for good and valuable consideration. Thus, there

8

can be no genuine dispute of fact that the Downs were a bona fide purchaser.
9

10

Unlike the Downs, the Knights acquired the Property after the Right of Way Deed was

11

recorded. However, the Shelter Rule protects the Knights' title to the Property against Nampa

12

Highway's rights arising from the Right of Way of Deed. The Knights took title to Property from

13

bona fide purchasers, the Downs. Under the Shelter Rule, the Knights thus gain the benefit of the

14

Downs protective status and received clean title to the Property. See Sun Valley Land &
15
16
17

18

Minerals, 123 Idaho at 868.

The Shelter Rule also protects Quicken Loans' Deed of Trust against the Right of Way
Deed. The Knights granted the legal title they received from the Downs to Chicago Title as

19

Trustee for Quicken Loans. FACTS at ,i11. The warranty deed the Knights received from the
20
21

Downs makes no reference to the Right of Way Deed. Thus, Chicago Title as Trustee for

22

Quicken Loans received the same rights to the title as those held by the Knights. See ParkWest

23

Homes, LLC v. Barnson, 302 P.3d 18, 24 (Idaho 2013) ("When a deed of trust is executed and

24

delivered, the legal title of the property passes to the trustee [from the borrower]").
25
26

27

28

29

1 Even if Nampa Highway attempted to claim Howard was not a good faith or bona fide purchaser, the Parol
Evidence Rule and Merger Doctrine prevent admission of any extraneous agreement between the parties. See Valley
Bank v. Christensen, 119 Idaho 496,498,808 P.2d 415,417 (1991) (parol evidence rule). See Camp Easton
Forever, Inc. v. Inland Nw. Council BSA, 156 Idaho 893,899,332 P.3d 805, 811(2014) (merger doctrine).

MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT MOTION - PAGE 7
A•J Matter: 8017-018

Page 362

Although Idaho recognizes two exceptions to the Shelter Rule, neither apply to the
2

Knights or Quicken Loans. The bona fide purchaser of the Property, the Downs, did not acquire

3

it from "a granter with notice of an outstanding interest in the property" and also never
4

5

reconvened the Property. Sun Valley Land & Minerals, 123 Idaho at 868; FACTS at ~9-10. Nor

6

did the Downs reconvey the Property "to a person guilty of a violation of a trust or duty". Id.

7

Therefore, both the Knights and Quicken Loans may benefit from the Shelter Rule since the

8

Knights acquired the unencumbered Property from the Downs.
9
10

11

12
13

IV. CONCLUSION

For the reasons stated above, Nampa Highway's suit must be dismissed an the Knights
and Quicken Loans are entitled to Summary Judgment in their
DATED this

t1 day of February, 2019.

14
15

16
17
18

19
20

21
22

23
24

25

26
27

28
29
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2
3

I HEREBY CERTIFY that on this~
day of February, 2019, I caused to be served a
true copy of the foregoing MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT
MOTION by the method indicated below, and addressed to those parties marked served below:

4
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5
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Counsel

6
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Kimbell D. Gourley
Jones Gledhill Fuhrman Gourley, P.A.
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P.O. Box 1097
Boise, ID 83701
Fax: (208) 331-1529
Email: kgourley@idalaw.com

7
8
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10
11
12
13
14
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0
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0
0

E. Don Copple
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P.O. Box 1583
Boise, ID 83701
edcopple@davisoncopple.com,

U.S. Mail, Postage Paid
Hand Delivered
D Fax Transmittal
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Sheila R. Schwager
Hawley Troxell Ennis & Hawley, LLP
P.O. Box 1617
Boise, ID 83701-1617
sschwager@hawleytroxell.com
llundberg@hawleytroxell.com

0
0
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Electronically Filed
2/14/2019 4:30 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sharon Carter, Deputy Clerk

2
3
4

5
6

1

Wyatt Johnson, ISB: 5858
Anthony Shallat, ISB: 9752
ANGSTMAN JOHNSON
199 N. Capitol Blvd., Ste 200
Boise, Idaho 83 702
Phone: (208) 384-8588

Fax: (208) 853-0117
wyatt@angstman.com
anthony@angstman.com
Attorney for Defendant

8

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

9

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
10
11

NAMPA HIGHWAY DISTRICTNO. l, a
body politic corporate of the State of Idaho,

Case No. CV14-18-l 1322

12

AFFIDAVIT OF COUNSEL IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT

Plaintiff,
13

14
· 15

16

17
18
19

20
21
22

23
24

25

26

vs.
BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMINGUEZ,
an individual, CHICAGO TITLE
INSURANCE COMPANY, a Florida
corporation, MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a
Delaware corporation, LANDAMERICA
TRANSNATION TITLE NIKIA
TRANSNATION TITLE & ESCROW, INC., a
Delaware corporation, NEW CENTURY
MORTGAGE CORPORATION, a California
corporation, and all unknown lessees and
tenants in possession of any or all of the
property which is subject to this action, and
any other person or entity, who has or may
have an interest in and to the property which is
subject of this action referenced for
convenience by the fictitious designations of
DOES 1 THROUGH 10,

27

Defendants.

28

29
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2

STA TE OF IDAHO )
) ss.
COUNTY OF ADA )

3

ANTHONY M. SHALLAT, having been first duly sworn upon oath, deposes and says as
4

5

follows:
1.

6
7

I am counsel of record for Lisa M. Knight, Brian K. Knight and Quicken Loans

Inc. in the above-entitled matter. I am of sufficient age and competence to give testimony before

8

this Court. I make the following statements based upon my own personal knowledge.
9

2.

10

Attached hereto as Exhibit A is a copy of an acknowledged warranty deed

11

conveying title to the real property located at 2303 W. Orchard Ave. Nampa Idaho, 83631 (the

12

"Property") from Billy and Vonda Downs (the "Downs") to Brian and Lisa Knight (the

13

"Knights") certified by the Canyon County Recorder as being on record in that office.
14

3.

15

Attached hereto as Exhibit B is a copy of an acknowledged warranty deed

16

conveying title to the Property from W.A. Dedmand and Lou Dedman to J.G. Lupton and Ora

17

Lupton (the "Luptons") certified by the Canyon County Recorder as being on record in that

18

office.

19

20

4.

Attached hereto as Exhibit C is a copy of an acknowledged 1945 deed conveying

21

a right of way interest in the Property to the Nampa Highway District ("the Right of Way Deed")

22

certified by the Canyon County Recorder as being on record in that office.

23

5.

Attached hereto as Exhibit D is a copy of an acknowledged probate decree

24

entered in 1945 granting J.G. Lupton fee simple title to the Property certified by the Canyon
25
26

County Recorder as being on record in that office.

27

28
29
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6.
2

Attached hereto as Exhibit E is a copy of an acknowledged probate decree

entered in 1958 granting Marvin Carroll Lupton and Howard Wayne Lupton fee simple title to

3

the Property certified by the Canyon County Recorder as being on record in that office.
4
5
6
7

7.

Attached hereto as Exhibit F is copy of an acknowledged 1958 warranty deed

conveying title to the Property to Howard Wayne Lupton certified by the Canyon County
Recorder as being on record in that office.

8

8.

Attached hereto as Exhibit G is a copy of an acknowledged 1963 warranty deed

9

10

conveying title to the Property to the Downs certified by the Canyon County Recorder as being

11

on record in that office.

12

Further your affiant sayeth naught.

13
14

DATED this

J1

day ofFebruary, 2019.

15
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18
19
20
21

22

23
24

25
26

Knight and Quicken

27

28
29
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marked served below:

5

6

Party

Counsel

Means of Service

7

Plaintiff

Kimbell D. Gourley
Jones Gledhill Fuhnnan Gourley, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Fax: (208) 331-1529
Email: kgourley@idalaw.com

D U.S. Mail, Postage Paid
D Hand Delivered
D Fax Transmittal

8
9

10
11

9 iCourt Notification

12
13
14
15

E. Don Copple
0
Davison, Copple, Copple & Copple, L.L.P D
P.O. Box 1583
D
Boise, ID 83701
~
edcopple@davisoncopple.com,

U.S. Mail, Postage Paid
Hand Delivered
Fax Transmittal
Court Notification

16
17
18

19

20
21

Sheila R. Schwager
Hawley Troxell Ennis & Hawley, LLP
P.O. Box 1617
Boise, ID 83701-1617
sschwager@hawleytroxell.com
llundberg@hawleytroxell.com

0 U.S. Mail, Postage Paid
D Hand Delivered
D Fax Transmittal
~
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22
23
24
25
26
27

28
29
AFFIDAVIT OF COUNSEL IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - PAGE 4
A+J Matter; 8017-018

Page 368

P. u~J :_._:_~.
...•

-

.

a,::a

..~-~

THIii ,ollM Sl!IIND'lll!P COlllmraY 011;

ALLIANCE 'lTl'LE &
ESCROW CORP.

-r==:::-o;-_ _ _ _ _ _ _ _ _ _ _ _ __.__.....,..~.~.THIB.~Ftlll..JIJ!Ca!IJllNG_DAl'.A

. .,.

o~er Ne,; SSO759S3 SRC/l?P

2000

WARRANTVDEED
POR VALUBRBCEIVJID

B?Ll'.,Y J. DOWNS ANO VONDA

r..

DOWNS, HDSBAND ANP NJ:l!'R

GRANTOR(S), -(dO)!wcby GllANT, IIARGAIN, SELL and CONVBYunta BRIAN
AND LISA M, KNIGBT, Htl'BBAND AND WIPE
GRAN'llm(S), whose currentiu!drl!!IB le:
tJl8 foT\owlngdesll'Tibeil ma! pnipeey In

desaihcd aa follcnw, to ~

x:.

ltlnG.B.'l'

,;,;.-

w. ORCBARD AVENOH, NAMPA, lDAHO, B36S:a,
CANYON
County, Srale ofldaho, more particular~

2505

Ila set fcrth en the attached l!,XJ!'.Il:ll:T aA•, which :by this

retere~ca becomee a part hereof,

:.. ..,,.•,:.:

TO HA.VB AND TO HOU, the ll8id pmmisa, 9111!1 t h e i r ~ unto ibe said Clrantt:e(1), and
Grantee(s) hem! lllld uaip forever, And die said OiantotCO does(do) hereby covenant m ml with the said
Grant.ee(s), diat Grantm(a) win the OM1Cr(II) in tee simple of &aid pmnuses; that ~aid premises are !res from
all em:umbrancel, BXCBPT those to wb!ch tbia conveyance Is exprssly mw aubject and itl056 made, auffcred
or donD by th!! G!an~); and subjeit lO reaerv:dkms, mtrictillll&, di:idlca1ions, easanmita, riebtl af Wif1 and
agrecmema, (ifany) of record, 111111 ~ mes 811d mse5Small8, (jncluding .irrigatl011 mid utiiity =esamcnni,
if any) for the cumnt year, which arc not yet due and payable, and that Grantm(a) wm warmmt and dcif'end
tile
Ill all l&wtill clalnis whalll081lec.
.

VONDA L, DOWNS

ST.AT!! OF mABO
COUNTY OF

CAN¥0li

)
)

M COmmission

EXHIBIT

A
Page 369

.., "' JU~. -:.09' 98 (THU) I 7: 44

ALL[ANCE TITLE ESC.

ORDER NO. 9a0184?9

Elm

COMNlmC!NG at the No~thweat coruer of Section 20 in
T01mship 3 North, Range 2 west from the Boise Me:rid:!.an,
Canyon County, Idaho, a.i:i.d bearing
.
·. .
Noiith 8.9 degrees 51' last 225 feet, along the North_l::ioundary
of the aforesaid Section 20 to tha R.RAL POINT OF

BEGDN:rN~; thence continu:!.ng
.
__
.
No~th 99 degrees 51' aaat 100 ~eet, along the Nor~h boundaey

-~---

of the afo~eeaid Section 20; the?lce
South 435. Ei feet: thence
•-.-, .·.·. ·..
west 100 teet; thence
Nc:cth 435.6 feet, on a line pa,z-allel to the we~t bQUnd.a.ry
of the aforeaaid Section 2D to the REAL PDINT OP
BEGINNING.

••J ,··.r:,

..J..-ff-~_~.,_;;~~1,;:-~

...-•--·
...........
.. .........,.·--.......:.,.

.

.~~~:~;;~~==:~

·.::.

-·- ,.. ...

~

-;·, ,.

.- - ~ , . ~
. •:·. £:.~-- -- ~
·-•·.::::,..·.........
T~..:. _.•~---

. ,• .

•

~

~ ... l : " ~ •-"'!'-~

· -~~~e~
,,

· ~i--~.:1::e:~

.

:~ -~~

.

-:, ....

--~~;

-~~~~f

-·~- --~
'·

""

. - :_~ ;-z_
,,!~
, :-,,_.,._.......,_...

.·~~.4~~:E~:-~

.··;~:. }?{j;
--~~:."':;,;.

:_.:..~~-:~-:/~~~~

._. ••':_'-'~. . .;~---=--

·~·:~~~j~i
. .
.

?". '

_ .. ',r.

~-

..- ..

'

_''!'-='"~

-- ~

... __.___ -_:,....

co
ex,

N

.

.;;-.

-

.

en
00..
0

Page 370

---=- ~~~:

Jnstrument No. 106303

THIS INDENTURE, Made this
ni.ne hundred and
hie wife,
ot"Iampa.

day of
, bet'w~en

i,pril

in ·the year of our Lord one thousand

\!" h • Jedms.n and Lou Dedman,

Canyon

County of

of the first part, and
County of

fifth

Twenty

State of Ida.ho

J', G. Lupton and Ore. K. Lupton, !1i6 wife,

Canyon

State of

,parties
of Nampa.

the parti e &

1'.da.ho

of the second part ;

WITNESSETH, That the said parti e 6 of the first pa.rt, for and in consideration of the sum of
Ten
DOLLARS,
lawful money
of the United States of America, t.o .them
in hand paid by the said parties
of the
second part, the receipt whereof is hereby acknowle¼,,d, ha v e gnntsd, bargained and sold, ,u,d by these presents do
grant,
oi the second part, and to t'1e ir
heirs and assigna forever, n]I
bargain, sell, convey and confinn unt.o the said parl es
the following des<.ribed real estate situate in Cs.ny on County
~n'or. State of Idaho, to.wit:
The North1,est quarter of the northwest quarter of Seat ion twenty in Township three
··:orth of!lense two T!e,;t B. '.!.,
7-xcepting therefrom the following described tract of
land, to-wit: Be.:;inning at the south west corner of thP northwest quarter of the north
west quarter of Section Twenty in Township three North of Ro.nP.:e two Ylest B, U, and
runnini;; thence Horth «long the ,·,est lino of said Section twenty" dietanoe of 391 feet
to the intersection of a la.ten.l ciitch with the West line of said section; thence
uoutheasterly along said lateral ciitoh 490 feet, more or less, to the south line of
s~id quarter quarter section; thence 1,est 292 feet, mor-e or :c,Fe to the point of beginn1J!g
1o~ether with all water rights ditches and rights o! way for ditches pertainil'lll thereto.
Subject to the bonded indebtedneee of the Pioneer Irrigc.tion Distrjct for lrrigc.ticn and
drainage and subject to all taxe~ and assessments for the year 1920,

Together with all and singular the tenements hereditaments and appurtenances thereunt.o belonging or in anywise appertainin11
and the revereion and reversions, remainder and remainders, ,rents, issues and profits thereof, and all ""t.ate, right, title and
interest in and to the aaid property, as well in law as In equity, of the said part i es
of the first part,
TO HAVE AND TO HOLD, A]] nnd singular the above mentioned and described premises, together with the appurtenheirs and assigns forever.
ances, untx, the part ies of the second pa.rt, and to their

and the said part ie 8 of the first pc.rt, and their
heirs, the said premises in_ the quiet and peaceable possel!S)O}l of tbe said
part i es of the seoond part, their
heirs and assigns, agaill.'lt the said part 1 ei; of the J\rst part, and th(! l r
heira
and agsillllt all and every person and persons whomsoever, lawfully claiming or tx, claim the same, shall and will warrant a.nd
l>y these present,; forever defend.
IN WITNESS WHEREOF, The said part i ei;
the day and year first above written,

of the lil"•t part have

w.

Signed, Soaled and Delivered in the Presence of
Prank G. Stephen,;

· hereunt.o set

their

band s and sea!S

ii • .:ledman,

[SEAL]
[SEAL]
[SEAL]

Lou Dedman

$1, 00 Hev.

[SEAL]

STATE OF Idaho
County of Canyon
On this
5th
me,
Frank G, StP.phens
,a
?fot .. ry Public
appeared
W. A. Dedman and Lou Dedman, hl s wife,
known tx, me to be the
person e whose names are
executed the same.
to me that
they

day of

April

in the year 19 20, before
in and for said State, personally

subscribed to the within instrument, and aeknowledged

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and year
in this certificate first above written.
[SEAL]
f'rank G, %-to:,phens, Notary Public
Residing et Nampa, Idaho

EXHIBIT

I

STATE OF IDAHO,}••
County of Canyon,
·
I hereby certify that this instrument "'"" filed for record at the request of Fi rs t National Ilanlr, Na,
at
12
minutes past
9
o'clock,
.IM., this
12
day of May
19 20
Ex-Officio Recorder.
By
"
'
'lewell
Deputy.
L, C, Knowlton
Fee, $ 1. 4t.':- ' ~ ' •
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and all thereof, and in and to any other community property of which said decedent died
seizea. and/or possessed, not now known or that may hereafter be discovered, free and clear

of any _and all claifils and demands of creditors of said. decedent, and of the heirs at law of
said decedent other than the said Milie

c. Mc

Robbie.

Dated in open court this 7th day of May, 1945,
(SEAL)

B. R. Riordan

State of Idaho,

)

County of Canyon,

)

Probate Judge,

)ss.

I hereby certify that the foregoing instrument is

a

true and correct copy of

the original on file in this office_
DhTED- May 7-194~
(PROBi,TE UJURT SEAL)

B R Riordan

Probate Judge and Ex-Officio Clerk of
the Probate Court of Canyon County,
Idaho.
1

1

STAT:!!: Ol!' IDAHJ

)

County of Canyon

)

) ss.

I hereby certify that this instrument was filed for record at the request of

Geo. H, van de Steeg Mey 7, 1945 at 12 minutes pest 3 o'clock P. M.

s.
Fee $2,00

S. FJOTE, Ex Officio Recorder

By H, Powell, Deputy
COMPARED

-----------------------------------------------------------J

rnsTR\Jl<lliNT NJ. 298481

Probate Court, Canyon County, Idaho
FILED
Mey 10-1945
B. R. Riordan Clerk
IN THE PROBATE COURT OF THE COUNTY OF CAHYO!l, STATE OF IDAHO,
In the Matter of the Estate of
Ora Lupton,

)

)

)
Deceased.)

DECREE ESTABLISHING RECORD TITLE TO
COJ,11'.UNITY PROPERTY.

The petition of James G, Lupton, of Nampa, Canyon County, Idaho, heretofore
filed herein, praying fore decree establishing record title to community property, coming
on regularly to be heard this 10th dey of May, 1945, and it appearing that due end legal
notice of such hearing has been given as directed by this Court, heretofore made and entered•
herein, in accordance with the statute of this Stete in such case filBde and provided.
And it further appearing from said petition that the said James G. Lupton and
Ore Lupton intermarried at Lake City, liloultrie County, State of Illinois, on the 16th dey of
October, 1907, and lived together as husband and wife from that date until the death of the
said Dre Lupton, end that during the existence of their marriage relations they acquired cer-

~

tain real and personal property hereinafter described, the same being located in Canyon
County, State of Idaho.
And it further appearing that ell of the property hereinafter described is community property, the same having been acquired

by

the said James G. Lupton end Ora Lupton

during the existence of their marriage relations, by their joint efforts.
And it appearing that the said Ore Lupton died intestate at Nampa, Canyon Countr,
Idaho, on the 12th day of October, 1942, Leaving surviving her as her sole and only heirs et
law, the following named persons;

James G. Lupton, over

of said decedent, and two sons, to wit, Howard Wayne Lupton,
Lupton,

, surviving husband
, and Marvin Carroll

; a l l residing at Nampa, Canyon County, Idaho,. R. F. D.
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I_

And it appearing that the said Ora Lupton did not leave any last will and testament or make any "estamontary disposition whatever of her interest in the community real and
personal property hereinafter particularly set forth and described, but died intestate; that

I

junder end by virtue of the fact that the said James G. Lupton is the surviving husband of said!

I

,·decedent end the surllivor ·of the marital community, he is,· under the laws of the State of Idah?,
. entitled to the whole of the community property hereinafter described.
Thst said property has been appraised at the total swn of ~lS,2?5,00; that the
velue of the estate of the said Ora Lupton, deceased, is ~9,637.50, being one-half of said
1

total appraised value of said property; that the said James G. Lupton is entitled, as surviving
usband of said decedent, to an exemption of Four Thousand and No/100 Dollars ($4,000.00), and;
therefore there is due end payable to the State of Idaho as inheritance tax from the est ate of•
aid decedent, the sum of ~35,86.
And it further appearinb that all the material facts set forth in t he peti t ion are

frue, ano. correct, it is, upon IQotion of Frank .Estabrook, attorney for the petitioner, hereby ;

- decree, that the said II
ORDERED, ADJUDG~D AND DECREED, And this order, adjudge and

.)

b"a.mes G. Lupton and Ora Lupton were husband and \~ife dul'ing 811 the time hereinbefore mentione d

nd that during said time they acquired the property hereinafter described by their joint efl'orts
nd the same is collll!lunity property.
That the said 0ra Lupton did not m.ake any last wi 11 and testament or make any test,i

entary dispostion whatever of her interest in said community property and that she died in t -!
~atate at Wempa, Oanyon County, Idaho, on the 12th day of October, 1942.

I

That said property hereinafter particularly described, be, and t he same is, hereb~

pdjudged and decreed to be the community property of the said James G, Lupton and Ora Lupton
~nd that the said James G. Lupton be, and he is, hereby adjudged and declared to be the sole
r

~urvivor of said community relation and entitled t o have tbs whole of said property set over
I.
'f
o him.

l

That the sum of ii38,?0, due the State of Idaho for i nheritance tax from t he estate1

said decedent, has no\V been paid.
That the following is a particular description of all the community property here-:
referred to, . and which is affected by this decree, to wit;
REAL ? RUPERTY:

The Northwes t Q.llarter (N\li) of the Northwest Quarter (NW¼)
of Section Twenty (20), Township Three (3) North, Range '1\-10 (2)
West of the Boise Meridian, in Canyon County, Idaho, lyi ng North
of the Phyllis Canal, as the same is now located and constructed,
toge ther with all water rights, ditches and r ights of way for
ditches t hereto belonging or ~sed in connection therewith, together with all the tenements, hereditaments and appurtenances
thereunto belonging or in anywise appertaining, EXCEP'rING 'FtlEREFROr.1 the following described tract of land, to wit: BEGINNING
at the South\'iest corner of the North,~est Q.llarter (NH¼) of the
Northwest Quarter (NW¼) of Section Twenty (20), Township Three
(3) North, Range Two (2l ilest or the Boise Meridian, in Canyon
County, Idaho; thence North along the \'lest l i ne of said Secti on
Twenty (20), e distance of 391 fest to the intersecti on of a
lateral ditch with the Uest line of said Section ; thence Southeasterly along the said lateral, 490 feet, more or less, to the
South line of said Q.uarter-Q.uarter Section; thence West 292 feet,
more or less, to the point of beginning.
Also:

cor,t,IENCING at the Northwest corner of the East Half

(E¼) of the Northwest Quarter (N\f¼} of Section Twenty ( 20),

J

To;nship Three (3) North, Range Two (2) West of the Boise Meridian, in Canyon County, ldltil\o ;; t J1enoe East on the North Line t o
the Northeast corner of said East Half (E½) of the Northwest
Quarter (NWi;); thence South on the East line of said trac t,
1,983.8 f eet to th e North line of the right of way of the Phyllis
Canal, as the same i s now located and constructed; thence in a
Northwe s t erly direction along the North line of said Phyllis Canal,
to the point of its interse ction wi tl1 tb.e \'lest line of said East
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Half (Eis-) of the Northwest Q.uarter (NW¼); thence North on the \'/ee,t
line or"said tract, 1,068,3 feet to the place of beginning.
Together with all water rights, ditches and rights of way for
ditches thereto belonging or used in connection therewith, together with a 11 the tenements, here di taments and appurtenances
thereunto belonging or in anywise appertaining.

PERSONAJ. _PROPJ!RTY •
. Cash in baIL'c ...•..•••• ,, •.••.••••••.• $150 ,00
Household furniture.
Farro. Equipment.
One 1939 Deluxe Dodge Sedan.
Seventeen head of cows.
Eigbt head of Bulls,
Four head of Horses.
Twenty-six Hogs;

L

Done in o_pen Court at Caldwell, Canyon County, Idaho, this 10th day of May, A, D~,
1945.

(SEAL)--

B, R, Riordan
Judge of the Probate Court.

State of Idaho,

l

) ss.

County of Canyon, 1

I hereby certify that the foregoing,;i.ns~ent is a true and correct copy of the,
~,.,., stATE ~••#,;

/y~c,-;,~<;,.\

original on file in this office

(PROBATE GOU~T SEAL)

.~
1

{8::z,

DATED- May 10-1945
State Qf ldoho

}

~;i:

s<i\11'
~~
" -i'-"o

ss. \,,. Q••!/R~~
~
Riordan
1Satruaandcorrec1copyot111e~~bbate Judge and .Ex-Offici o Clerk of
lhe same a
ar m lh,s olf,ce.
th p b t C
t
DATED
e ro a e our of Canyon County, Idaho.
County of Canyon

!hereby certify that the fore~i,e~)'!'

'?

STilT:C: OF IDAHO
County of Canyon

·st,ic1Court

ss.

I hereby certify that this

was filed for record at the request of

J, G. Lupton ~lay 10, 1945 at 3 minutes past 11 o'clock A. M.

S, S. FOOTE,
Ex-Officio Recorder
Fee

COMPARED

$ 2.00

By Josephine Ney, Deputy

IN3TRlfl,illNT NO. zge542
Probate Court, Canyon County, Idaho

·-,

F I LE D
Sept 18, 1944

B. R, Riordan Clerk
IN THE PROBATE COURT OF 'i'HE COUNTY OF CANYON

STATE OF IDAllO.

'

'

I

\

PHEBE A. JONES,

DECEASED.

ORDER C0Ht'IR;'l!ING SAL:., 0~' REAL ESTATE:

HAHRY M. JONE.S, The Executor of the ~state of Phebe A. Jones, deceased, having
_made to this Court and filed in the office of the Clerk there of on Septenber 6, 1944 , a
return of his proceedings for the sale of property of said estate hereinafter set forth,
,

duly verifie d under oath, and " bearing on said r et urn having been asked for the:::-e in, and
said matter after due proof of due notice made and given as required by law and the order
of this Court, coming on regularly to be heard this -18-day of Septenber, 1'344, and the
Court ha ving examined the e,aid return end having heard tbe testimony of witnesses in relation to tl1e sale and in support thereof , and examined into the necessit y for the sal e and
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Li

....·
....

l'II. J"J?"aa0.""7
Deed of Right of Way
INSTi.~i.;:;,r

:.•·~ ··-.:;: ~~~~
--....... ·-·----1+--li

,):H.87
W11u1:.1s, the lindcrsig,>td are o.,.ncrs and elaimanl8 of the following dcscrilxd lands situate within the •
Ma1u1.. Highway D1&tric1, C>nyon C,;...1:;·, ldaho, to-wit, . . . • • • • . . . . • . . . . . . • . . • • • . . . . • • . • . . • • . . • •

~\

, , .. J .•. G •. LUP'l'ON, end, .....

l

JtP.R,H.. J'.!Jp,TO!I;. hi:.ebll.lld, .and.w.Ue.,........ ,. ..... .

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •" • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ••a • • - • • • • • • • • •

........................................................................................ alld

\\'rumEAS. it L< clcsirahle, ()rOp,C'r, .:imJ ncces.s:iry

tl1:1t ;1

pnhlic highw:..y he la.id out :mrf '>11tned for tiublit

n.~ ~3., .•• fc-ct wide on ca.eh aicte <Jf D line, cnmmcncimr at a 1mi11\ in the in1crsc:ct10n of

the

C-AZ)t.Jtr line

of 1he cxi~•iuK pul,hc highway with the ..~e~tiP.n. l lnci . l::.C:~\~~.an..l:fs~.t.!o.n11. l.f, MO. . .20.... .
. .lo. !i:ow.n~b.l._o. 3. .ll,.. ll , ..2. J~ •. Jl. M, th<).llC!>..E11-~tei:-.ly. Al.on&. .sail\ .l:l~h........ .

. .F.oll.ll~i!r.Y. :UM .Qt. .~~k•~t.Rn. ~.Q .11. .31:.r.!.iu:i.t:. ,-Me..33...Coe.I; .v,.!.<l@................ .
and ext<nding thtnce. J::qiit.erl-J: dil:iid!,cthflt:.e. .Q(. ~!i~P.. t'.e.E:t. /IIQ:i'.8. .!i..lllli.ll .lllQ:01?;. t;P.e.,.

. .llQr.t;b.. :tlO\ll\cle.i:•3. lJ.llil. ,Qt• .t,bJl..llp,r.tlllXM ~- ~v.11.r.te>r.•of..li!I.~1;1,.0.l). ~.Q, ............. :.
! ~ ...................................................... . ........................... .

.·················· ......... ···············-·-············ ····················••i•• ········
Now, 'l'HEHFORI<, In «>l!Sidv.>tion o! the location and eID.bli,hmetJt of said j>llblio highway a.s above

rlescribed and the l>cneiits to accrue to "" and each of u., by suth location, we, the undersigned ownen and
claimat>b; of land requirctl for sucl1 highway p,upo•es as above dciig,uatcd, do hereby c»nsenr thereto: and \Ot
uo hereby grant and dedirate so 1nuch of llie land• owned a1ul claimed by u.s and each of m as aforesaid
lying within the houndarles of uid strip to the public and to said Nam1ia Hii:hw.iy Dist'rict, Cauyon County,
Idaho, for 111,e ..., a 1,ublic highway, and we hereby waive all claims for da"'"i"" for and on ~cc:ount of same.

'.~:=·-~_·:~:~·:::::;;;

.........•..:............... .,.. ..............

......................... ,.. .... . .... . ........

&~.(;K..,.~.. (SEAL)

• ............................. (SEAL)"
, ............................. (SF.A~)

.............................. (SEAL)
.............................. (SE.AL)'

"'

·------·----·-

•·

r, .:..\
.·.-~"<c:-:-,;,·:_• .

_._.._,.., , .

'

...........•-·'-·----..,.._"""',·-----""'

,.··..irt

.~
........

, '~-f '
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EXHIBIT
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State of ldano - ·County of Canyon
ss.
I hereby certify that the foregoing instrument
is a true and correct copy of the original as
the same appear in thi office.
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:::z::l.::;::o:;s:::s.::; a::~ t:a,:rt:nj,~: ~~~~-::t:t;·t~r:i}:}(:;t:t : t:~,;~;: ·~~:, : ::eo,
en
~r ~t~~}\~l'S 6~:.s~hi'.ie~.~-1~~~:·.·~1; ~r.\~o
1

or any _and
claiiof:anidemci?~,s
oe itl d_acedent other·. &t1an••~he--:a.~i.:ii ·MiHe.
~

.Dated':

~

' .

.

.

..

heirs· lit_ ~~\! or

.

c,.:!!c'.°flobb{e';
. ...
.
. .
.

•·

~

::..--

ii ·9p~~ a;O·_~-t'~ --~t.1_f~'..,°}'}t(:&c;-i._:~A~-:i~~.~r-:i~i5·;,: . _.
' .
•. .
'B~ ii;

:-ii~~~;,_a

State or Iiioho, ·

1-

)
)ss.
) .

Count:,,. or Canyon,

l b.ereti:r 09.Cti:r; -~~~-~. t~e:-f~re·go~ni; i_n~~i~•!it ii ~· tr*l;::"itd 'CO~J:'OCt
ia_:tn,is'..a:t:tice.,:_ ..

CO.P)'

"r

~h" ori6inol· un rt1e··

Lf.'~I::D- Lto(.?-1940

)->•;.

( P;iCE,.T:!! JHiRT s;,:/,L)

ST.I.';;·~

v,'

~Di.\iJ

.il!~bii:t#:i:~::i,~i,tt''

)

..

vounty ui' Canfon

:l
1

·:• ..:,.,•:·

_s• .•

11
·;;;~~,;;;~-:~:~::::~~~~~~~~~~:~:::

!it;ril\~J~J;;:i;,~.:::::·,,~-··"

ll( ·~:~-~ i>;tV~:,1,:::·
-In tho t,ottar

or

the il"stnta

~f ··)

!

O.a,;:etf~O~.•)

hei·ein.• iu

t_'11ll

l"<'ltl and

County-, l,tato at
And H . fu,:tltel' Elppc_~i•iQ~

t~at

~ti:_'o:t:

~l~~ -s~~i<i~!;;.·.:.~:; iup~or/ e/ld pi-a ;I;u~~on
ex1~ t~n·oe. or th~i~ !Ua1·;_1a~e\~~1~tJ~ri~:, _u·i .tf~1/Jp~rit·:~f-i~it~ ;_
.And. it ~l'~~a:;ins:·tn~.t .the ·a.·id" ~}~ Lupton· ni'e1 -inta:~tate. "et ._N:amp~, l,),in~~t· Go"urit~)-·.

nl\lnity .PL'Ollerty, th.~ ,iorae having been !'Cq~fre<l 'by

c\urin(l tlie

i!: ;(;if: ~: :~j!;: l~~i; .~r,i:~i ~i; :~li!i~~tit-::i;:l~t:~,:;::::::,.·_·_•_-_
_____ ______ ___________________ .D
a~
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ll~l1' ·(iJ{) Of th~ !(0~1''1l'io:ib -~~-~~ei'• i'ui,1:) ;°· ;!>~~.~. 'i{~i,~~ ~ri•\ti'o \io~t
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'
151276
INSTRUMENT
NQ _ _

IN THE MA'lTIR OF THE BSTATE
OF

DECRU Of rMP:AA oISTRmw;on

JAl.a!:S O • LOP'l'OH,

Deaeaaect.

i

l«XfARD W.ATilE LUPTON, indiviclually arid as executor

of the Lut 1'1111 arid Taatamsnt 01' Jamee a. Luptou, deceasect, having on the 6th day

01' May, A.D. 1958, 1'Ued 1Zl tie COurt a :petition

for a pnrtial distribution

or said

estate, am eetting torth amoiig

othortlling.8 thatnotice to creclitore baa bea duly given ae ro-

quired by law 1111d that more than tour mont.ha have ela~ed 111n1.e
tho 1'1rst publ1cation ot aaid notice aJld that there m-e no debts

aeainst said estoto r'81111dniag unpaid, and that more than t'our
i.onths have el.a~ed since the issuance

01'

Lett.era Teatuienta.'"Y to

the said ffowlll'd Wayne 1.uin;on, and that 1llherltanco taxes to the
~ate of Idaho have been paid end that CO\lnt81'8igned receipt.a are
on f1J.e, showing the paymonr. 01' such 1nherl.tance taxes ae i'inally
dotormined QJld 1'ound to be due and owing, and that the .f'uneral

ex!'e,:s!ls and expensee of last eickness have been paid and that
real oetate taxes have been poid, illcludiJI& irrigation 48eesamente
duG and owin,:- a11 o£ !:he date o!' the death 01' the decedent• and that

this is a proper Jllatter £or partial distribution.
In COnllOCtion with Baid _petition for ~ i o l distrihUtiOn it !"urthar appears that this Court ctuly t1xed t.be time and
puico £or hearing said ~it.ion for parr.1al distribution and gave
due notice t.heroof as required by ia,., and by order oE the Court
end that

such notice luw been i;iven,nll in comp1j.anee wltb the

prov1eione oi' Sec. 15-1302 Idaho Code.
The Court. !"urther 1'1r.de that aald decedent d1od test-

oto on ilaroh S, 1957,

Paeo 1.
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195

to H011ard Wayna·Lupton on tbe 24th day~ April, 19,7, and that
more than 1"our montbe bave elapaed a1nce tbe iellWllll:e ot euoh lat.ten
testamentary.
Tha Court f'wothSI' t1nd.e that Notice to Creditors

waa duly publiabed as re(lU!red by law 1n The Idaho Free Preas,
a nawapaper published 11:1 tho City

01"

N11111pa, Cowity of C&nyon,State

or Idaho on the day !'1xed by said newspaper for the publicatiOll

ot legnl notic:ee requJ.red

t.o be pw,1.1.shed weekly, Cor Cour auc:cess-

ive weeks, and that the f'irtlt pw,Ucation tbe:reof'
27th day

01"

W&8

made on the

April, 19S7, and the lallt publication thereof we.a made

on l".ay 25, l9S7, 811d thereatter t.b18 Court duly made and Ellltered
its dearee that llOtice to creditoN had been made and givan ae
re uJ.red by law on uie 291:.h day of' March, l9S7, and tlult the aaina
was thereby establlahed at record, an1that more than tour monthll have
elapsed since the i'irat publication or notice to creditors.
The Court 1'\lrthar

1'1..nda

that the Invontory and Appiaae-

ment of sud estate was duly made and filed herein on January Jl,
1958, and that the total valuation of said estate ae eh°'ID by the
Inventory and Appraiaament, and inclYd!Qt spocial appreJ.eament itllGIII
for inheritance tax purposes only was the sum of l!i?,867.n of' which
total valuations 'Che sum or ~49,466,63 was the sole and separate
property o!' the decedent, and the aum

01"

H,163,72 was the cammmity

property of the decedent and hia aurvivi.ng wife, and the sum of
;6,2~1.~2 wae included ae apecial appi-aie-nt items

ro.

purpoaea

of inheritanc:a tax only and involved c8"a1n Joint bank and aavings
accounts of the decml.ent IP.-'ld hia aurvivine w11'e, and that a watver
of objections to the valuationa contailled and eet fort.b. 1n said

Inventory and Appraisement ha8 been N.led herein by the Tax Collector,
Illhsritance Tax Division of the ;It.ate of Idabo, and that 1110re than
thirty days have, elapsed since the

f1lin& o!

said IrJVentory and

t.ppraisements. and that the valuations 'Cherein contained lllld set
forth are now i"ulal 11.-id conclws1va.
Pa.;e 2,

Page 381

1.96

fll• Court fm't.bW' .tlnda tlln there are no oreditore
QPNN 1n ~

claim til-1 a,, &l.1owe4 apiut aid ..tate •

reco.-dll and tu• theNOt, and tbs\ the 1'lm8t'81 upeaa• and expenaea

of the laat aiolmeee ot aaid dee~ haft been paid, and that all
dltbte owing hy the deoedeDt haft b - paid Cl! t.hat N&1 e etate

taxes AD4 in'ipt1on ue•.-nu aa to
&tter described u OIied

the rM1 property

'by t.ha decedut

ban 11k8'iliae betn pa1.d, Cl! tbat the

at the

~

ume or

hel'elA-

h1a death

or upemes or

ad-

m1niatrat1on, lnclwlS.ng attomaya teee haft bea arranged tor.

Tb• CoW't turtbar 1'1Dde that th1a Court baa made its
original Ol'der and allleDded Ol'der

amount due

fl'(JQ

d~8l"111111.lni

and aueeaing the

eaid eatate tor inhsri"8D.Ce taxee to the State of

Idaho, and that euch .1.nhentu:ice taxee haft been paid in tull and

tbat countenigJled recaipta

fl'(JQ

the tu: collector, inberitacce

tax division or the State ot Idaho, are on tile 1n the Court showing
auch payment.

Car.roll
The Court tul"ther .f'iJlda that Manin / . LuptOn and

Howard Wayne Lupton are boeh peraona ot tlall legal age and are the
only dsrlsees under the vill ot aeid decedent who have aey intereat
1n the real property

ot the aid decedent, aod tbat the real

erty h11;i-e1Jlatttll" dsacriblHl -

J)l'OP-

the eola and separate pm party

ot

the aaid decedat at the time ot b.u death, except that a certain

naidence comtruotad

by the deoedent and one acre

ot ground

W&lll

to be o~ over to the aurnving vile ot tba aa1d decedant vboae
name ill "-ttie B. Lupton, and tor the ramai.nder ot hw- natural
:Lile, 8%ld upou her death the said lite eatate pz,operty to then
Ca rroll
vaat n.n&Uy ·1n the add Marvin 7/. :.Upton a n d ~ Wayne Lupton,
11on11 of the eaid decedent.

1n e c,ual sJuu-a. •

Tbe court turther tioda that by th• ttlZ'lllll aod provisions of the Lut 'dll and Taetament or Hid decedent, duly admitted t o probate in th.ill COl&1't on the 24th da,
aaid dacadout.
Page

FO'dded

a.:mg OUltll" t.h1iip

ot .lpril, 19S7,

u to 111• rM1 .property.

J.
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1.97

tbe

l!Mllll8

n

being b1tJ aole and separate Pl'Ol)U"tY. ae follows, to-wits
Realia1llg tbat

&ll of the Nal. property of lduch 1

11111 DOW aaiaad and poaaeaffd, 1s m;y owo eole and ee!)'U'Glte
Pl'Opert.Y. haYing been accauiNd by me pr1al' to rey ID&r'l'1age
to 1!17 pre1&at vli'e, Battie B. Lupton, 011 the Sth day o!
Jw,e, 1945, 1 tberetore, gift, beouiath and deviae unto
my aom by a fonllC' marrtoge, to-wita Marvin Carroll
Ll.lpeon, ot lald'u1 ace, 1101t Nll1d1zla at. Boiaei. Idaho, and

Koward Way1111 Lupton,_of lavtul ago, nav rea11!.J.Q6 at liBC1pa,
Idaho, all or f1I1 su.a eeparata NIil. prope,aoey o1' every name
and nature wbateoevar and "11oNaoevez- situated, 1he to
be·d1vidad between thall ecually, abaN and obere &like to
have an:I to hold tho eame unto thG111aelvea am their iie!re

and asaip111 toreTer. •

And, &aid lllill t'Urtiwr pl"O'Y1dedl
That at the elate or t.he a:e~ozi ot tbia, 1111 lut will
ond teetainont. 1 am contcapla4..ag the bw.ldiU£ of a nCN
residence upon eoma portion of my separate real property,
and it 1a 'l1lY \deb and d981re that ea1d re■ldence, together
with an aero of ground upon lihich the eame ie erectedt
eh.all be tor the eole aJld exclusive uoe and benat1t 01· ~
eaid wife, Hattie B. Lupton, and 1 heNby givo, bequoath
aild deviee the 118111G to her, 11" euab ~1dence shall be in
oxietence at the time or IIIY' d61lth_, and to have and to hold
the aai:ie dw1.ng the rew1ndBr ot IIW' nat\lZ'al lite, with
the remainder over, upon her deetht to Ill)' eaid eons horeinbel'ore IMIJlled, i.n et>ual abarea aa aroreaaid.to !lave and to
hold thlil camo unto their beire and aseigns rorover. n

"

The Cour,; 1'11.M;har 1'1ll4B ehat during hie Ure ti%:le,
tho ell.id decadent did build a

R911

ree1denco upon o portion of hie

sole Alld eapnrate prcpert;y and that a doscripeion of ono acre of
la.-,d whereon the eaicl

n&lf

residence has been CO!lllt.nctod, is as

Cocmanc1ng et the tr.I' cornar of the RWl of' the N\1"t in
Seatiou 20 t. Twp. .3 Nor-di end Range 2 Weet n-om the
Boise !4eriG.1an in Canyon Count;,• Idaho, and be&rU14:
Eaat 9!!2 foet along the No~h boUlldar)' lino ot said
Section 20 to the roal. poi.nt ot be~ng; thence cont1nu1~ East 2l7.8 feet along the North boundary line

of said Section 20; thence Seu.th 200 feet: thwce ~/o:,t
217.8 £oet; thence North 200 reat on a line perallel to
the \feet bounda1'y or the atoreetad Sect1on 20 to the real
pdnt ot beb'1.nnint;, conta1.nillg one (l) aero, togethor with
.U appurtenant woter, ditch and· M.Bamant rights.
The Court .t'llrtber 1'inda tbat since there are no debts
againit said eatate rsiainl.ng unpaid, tbat. no bond •he.l.l be..,._
quired f'rom any legatee or devieee bitrorc recelvi.Jl« a portion of
oaid estate as sought 1n the pet.it10n for partial distribution.
The eourt i'l;rthar f'1nde that said petition tor part•
isl distribution 18 propo,- i.n this estate aJld tbat the prayer tbero-

ot shou.ld bo granted.
i'ago 1..
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1.98

lfOW, TIIIBll'QU

a,, nuaA ot e.u

pawiteee atONHid

and OD IIIDUOD Of J"Nlllt F. Kibler, laq. ntoney ~ the petitioner,

lzld1Y1411all.7 ud . . 9Dntor UIS DO o b j ~ be1z1c made tureto
oa .til.a !lerwtD at t.be t111e or tlaSa ~ . ad t.be couz-t be1zlg

1'ull7' adviNd

U

to the 1- aDll in the ...-S-, 1t UI

am tlaSa doee hereby
IAIJ'Ti'ftll& wUe ot Nid decedent.
Hattie B. Lupton, 811d. beiq a IIGNOD or f\ill. legal ... 1■ ent1tlad
DllDBBBD. ADJUDGBD AHD IIIOaBBI)

oRBR, .ADJUDOB AND uscau tlaa tJte

to have the real PN~J' JwzoeinaRv d•artbtd, to&ffher witb the

Naidaoa t~eor:i, allll t.be .... :I.a hereby a.t o-na-, ~ e d l!IZld
dJ.stl'1buted t.o ber in eaaorduce lfitb the tena ad pn,viaione of'
the lat will. and t e a ~ ot aaid deo.,_,t, but «qll'e8sl.y l1111ited

to the romalllder ot h81' nat.ural 1"'a, ad upon bu- d■atll. tlle

i-e-

lll01nder ovai- to Marvin Carroll Lupton and Howard ~ Lupton, aona
of' the decedent., er:\IILlly and 9bare 811d. abare llllke a.ad to bave and
to hold tha aame unto their hein allll uaipa

property ref'&rPGd to 1n this paragraph h
w1t:

t"Ol"9Yei-.

da■orlbed u

Said real

roll.owe, to-

CommanciDg at the NW earner ot t be HW¼ of the IIVi
Horth mid lange 2 West £r=

in Section _2JJ1 .!WP• )
the Boiae J.lll:r1Q1an in
bea1"iJla But 982 teat
ot aa1a section 20 to
thenoe ~

~ couney, I~a:;'1
al.oil& tu Jlarih bo
line
tbe real point or hepno1ng;
But 217.8 teet along the North

boundan l1u ~ aaid SeotioD 20; t.heoae SOUth 200
!'eats thence Weat 21.1.s toetJ theilca Ifortb 200 roet
OA a l.1mi
to the Weat bo\llldaJ:7 or tll.e
afONNtd
20 to the Nal ,POiDt.ot beglnrl:lllg,
coutainiq ane 1) acre, together ld.tb all appurt8Nlllt vat.er, ditch and eu-1. r.i&bu•

$

IT Is 1URTHBll ORmmSD,

ADJ1JOOBD

AHD lmCRBID

and. th1.e

doea hareby ·ORUR, ADJUDQE Al'iD DBOUlS ~ punuant to tbe lat

will and t e a ~ o£ ■a.id cloclldant, that tba .roll.oGDg dNcr1bed

w

properey be, and the same :I.a Jienb)' DU'ded, dieU"ibllted, eat

OVlll',-

asaiped, granted and contiraed to .llal'Ya Caffoll Lupeon 811d. Raw&l"d
Wayne Lupton,

■cma

or the deo~, eouall-t', ellar'e ad ahare al.1ke,

and to bava and to hold the ume unt0 tbeir b.o1n and ua1p.a

ror-

evu-, and aa1.4 diet.rl.bllt1on io IIIBdo to the11 u af'oreeaid in pun,uance
tot.ho terma 81111 prOVUiou ot the lat will. 8Dd tlNltamem. Of 4aid
Pag9 5.
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deoedct, ad that tu pz,operty ao a a ~ UN1n to tbe Aid
Jlarv1n Canoll z.q,t.cm end a.u-d

w-,. Llqitm, ia

~

199

m:,m

mi deaoribecl U f'oUom, to-td.tl

TDPI 19, l
r-orrmez,o1q • tbe NW OGl"UI' ot the Ban Jla1t (Q) of tbe
IIWl ot 8-niozl 20, Tllp. J Borell u4 Baage 2 v.n hem the
Boiae lllrnd1u 1n ~ CCIUD7, Idabo, tllmoe ...t OD tba
North lbe to the D · 0°"1tl' ot NU B6 ot 1ibe 11Wt1 tbcoe
8 ~ CIA the ZaR 1iJle o1'•Qid ~ a ~ - o! 198l.8
feet to tbe Jfol'th line ot Ille ~t-ot__,. ot the PhJ'llia
Cual; ueaoe in a Bortim.tvl.7 dinotion- along Ille North
l.111• of tu rigbt-ot'.....,. ot the J>b1ll1o Canal to po1m ot
ita 1Jiteraecticm vitb tu wen Unit ot N14 &i or the Wt1
thence ~ on Hid Waat line 1068•.) !'eet to tu pl.ace or
beahn1ngs ~ with all appul'teD&llt wtc-, ditch and
~ta.

---=

n:ees U9,

2

nt of Sectioa 20, in -r.p. 3 Jiorth and Rcm,;e
2 W'eet nom the Boise Meridian 1n c.a;von Cocq,Idaho excepting tbeNb'Cml ~ ,ming &t the SW IIOl"ll8I' of a&id ft'~ of
IIWi Hid Seotion ; thaae HOl'Ch a1mig tM lfut line ot
Tbe NWl of the

aid U, a cliat&zlce ot 391 feet, to the 1.nteNlaection of a
Latwa1. Ditch with the W.t lilli ot Mid U1 tbeuoe ~
along aaid LnllNl ~tall, 490 t'eet, mare or i.s., to tbe
Soueb liD8 o1' Mid H SeotionJ thaae Weet. 292 feet to tbe
po1m; ot bedmWlcl ,md t ~ w1.tb all appuz-eenant water,
di~b 8Jld euaet ~ t a ; Aleo e:zoe~ tb8Ntl"om ou
acre of land to be d'iitrlbuted to Battie D. Lupton tor the
r.emaindv of her natunl. lih, an4 1gion her 4-iltb, ue r-1ndar over to Marrin Can'Oll Lu,tcni and Bolllard

=-~ ~:!ft9ec1

~::~!;•

w.ne ~ .

~ t ! ~ t = : and aaa~,

Ccmmano
at the HW OClll'D8I' of tbe NW of " " NWl 1n Section
20, TWp.
North aDd Range 2 Wast !l'OIII tlie Boin Jtarl.4S4n 1n
Canyon County, Idaba,. am b9U"1n.il But 982 tMt along tho
Horth bOW1darf line ot sa1d Section 20 to the real po1nt of
coatimliDg Kut 217.8 t ~ Alon,: the NCll'tb
boundary
of aald ~ion 20, tbao.e SOl&t.h 200 te.ti
,tbence fieat 217.8 feetl tbeDo8 HOl't.h 200 toet. on a l1lle
parallel to tbe Weat boull4ar)' of the &1'areeaid Sect1Gll 20 to
the real paint of bedimina. oontallwlg ODIi (1) acre, toSflhC- lid.th all appurtenant water, ditch and UOGll8Dt rigbto.

beg;umingL:w•

IT IS PURTHBR

CIRDEREI) •

Al>Jl1DGiD AND DECIUW> and tbia

doec, hereby ORDER, ADJUDGE AHD DB~ that no bond allall be rec.uired

tran

IUrf

ot the penione named herein
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be1'ore receiving odd port.Iona

!

day of

THIS INDENTURE, Made th.la

In tht year of our Lord one tho1>aand nine hundred and

May

Pifty-eir,ht

, between

HOWARD ';TATNE LUPTONJone of the devieees and distrir:utees of the
Estate of James G. Lupton~ deceased, and
Nampa
, CoW>ty of
l;anyon
, Stnte of Ida.'io

of

the

of the fint pazt, and

~

MARVIH CARROLL LUPTON

i,
of

3oise

the party

, County of

Ada

, State

of

Idaho

o! the second part.

WITNESSETH, Tl>At the said part

1

of the flnt part, for and In co11a!doraUon of the sum of

TE:1 AN!?_nohQR :- - - - - - - - - - - - - - - -- - - - DOLLARS
lawful mone~~l &ttYJtJ~r;1J ~~J,dr.,rationsh.111!
In hand paid by tha uld
~
ot the 1econd part, the receipt whereof i., henby acknowledged, h1111-- panted, b111"11ained
o.nd sild, and by th""" preae'l.ta .do 8 B grant, barpln, 1ell, """"Y and confirm 1>11to the said part
of the second parl, and to ~
heira and .uaigna forever, all of the follOfflJl&' decribed real estau,
altuated in
the
, County of
Gan:.'on
, Stat& of Idaho, to-wit:
Commencin, at the 11\'I corner of t.he East Half ( :::H of ·:he l-~;;?;
of Section 20, T11i,, 3 Horth and Ranee 2 :·lest r"rorn the Joise l!eridian in Can:ron Count··, Idaho, thence East on the ,lorth line to the .
tlii: corner of said El of the i·I\'/;; thence South on the Eas';, line of
said tract a distance of 1983, e: f'eet ~o the llorth line of t.he
d.'.·h::-of--wn:• of the Ph:·llis Canal; thence 1:i. a llorthwest.erl:,
dfrec':.ion alonf: the Horth line of the ri<;ht-of-wa-i· of che Phyllis
Canal to point of its intersection with the \,est ine of said :;:f,
o:" t,he N1 ·1t: ~hence North on said \'?est line lOnG,3 feet to ,;he
place of' 'oer:innin!:; toF,ether -with all appurtenant water, dit-ch
end ease~ent rir.hts;

·,;•..

'i'he .'l"antor Howard Wayne Lupton does b:.- the execution oft his
conve:•ance transfer to the F,rantee all of' his undivided one-hal!'
interest in and to the premises hereinabove described, subject to
exceptions, and aa one of the heirs and devisees of the estate of
James G, Lupton , deceased, and as an undivided e ual interest was
distributed to said granter pursuant to a decree or partial dist:-i',ution duly made and entered b;• t!te Prohate Court f'or Canynn
Count", Idaho, on Ma:, 19, 19S!l,
·

::

·!

This conve:ranc!! is expressly subject to the balance due on a
certain mort,a&e to The Federal Land Bank or Spokane, a corporation, which the r,rantee Marvin Carroll Lupton, expressly
assumes and a~rees to pay.

EXHIBIT

E
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With all

iii~~

t.h~to

TOGETHER,
and ~ t h e ten~111ts;
and a p ~
belonging or _In auywlae appertalnlna,,_tht,te.!.8!'1on and_~ermcina.._remalnd~- ~ I ! . ~ ~• .~.?.,

luuea and profit. there.of; and ,U estate, ~t. title and ~tenet ID and ~ ilie sald property, as well In
law-as In equity, of-the ae!d part "1
of t h e ~~
•.
,
''\
',\
TO HAVE AND TO BOLD, All llllll alngular;
~d..,deeerlbed_pre,nlaes, torether
with.the appurtenances, unto th.a~
of tht!,f~ part, and,to ~ _,-,heu,_ ~ ualgl!S fo.r ever,
and the·a&ld•part'1 , of't.he 'flnt.pdt;,~and ~
' heln, the a&ld premla¥ in the quiet and peaceable
possession of the aAld part '.'1
of the second part, .U. heln and ~ . _againat the a&ld part-,
of the first part, and .J,.;., , heirs,- and ap.inat• .n ,lllid:every penon and perBODJI whomaoever, lawfully
clalmlni or to claim the-1W11e,.lhalJ<iuill will WARRANT and b:, these preaeota forever DEFEND•

·

~•-alio~'J}Wl~e4

. IN WlTNESSI\VHEIUX)~ 'lba,ae!d,part"1 ~• , ot, the tint,partjhak lhezeunto aet
hand

and seal '

the da,y and·7ear first-above written. ··

Signed, sealed and dellveNd hi p - e of

'~- ...

-+-'->,

,· .

1

.-~?''\~•..,•.. .
(Seal)
~

-------------(Seel)
--'----'----------(Seal)
.! ..: -

-------------(Seal)

STATE OF IDAHO
County of

Can:yon

On this

In

day of

19th

Wayne W. Parris
said State, personally appeared

t.h; y';,a 19 58

, before me,

, a Nota,y Public In and for

Hovard Wa711e Lupton
whoee name
is
suh>crlbed to the within inatrument, and
executed the ume.

WHEREOF, I have hereunto set
' . ~cate first above written. .

m;y

and and

:}f>\ .
,•

-~
~

.-'~

or the State of Ida.ho,
Resld!Dg at
C&ldvell
, Ida.ho
!11 commission expires october 10, 1960.

~
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F.
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.

:,351;.1 !i
J\Ult
• i.tffln

ialhe)'IUelNrl«d-~IIIMllcmdnd~ ~ thJ'N (6))

. Ca&l.lltyof

of

thllpa,tiM

o(tlle&nlpu&,aad
!'!ILLY J. ICIIKS and 'I( !I:).\ L. j l\."NS, husband

l'n..

wife

ul
the part 1e4

cir I.be aMOnd put.

WIT!l:ESSETH. That the u.id part ie•

of the llnl part, tor and in conaid~ration

<'r th<• ~um 1,(
1101.1..,R......

l:,w,UI Dl<>ney of the.Unltad S t o1.t,.,rnr Am.riC'a,
lo
in h;:ind 1,11i,I ty tht- •a.,:
Jlllrt io:,
of Uw .«ond part. Uir fffdpt cheft,of ill IK?reby ad,not1rledired, t.., -re v:anlt·tf. bafltllim·•I
a rnl .,,hi. and by ttw,.e prli'aCllta do
sn11t. barpin, ~II. C'On\'f')' and C'Onfinn 111110 the,..;,! r~rt ic~
,-:' tl:., •~~unll lilirt, anJ to
their heir,- and 11.i •i1•n.• r..,._.n-r, .111,•r tl.t· iull"'' i111r ,l,.,.·rila ,I r,-.. : r •'a' "·
•itw,11-J 1n
t ~ , I~-"
• County r,f
Can:,"'1
. Stati- -.r ltla h ... t<,-w,• •

CD

"<

Cawtncinr at t.t-c tlort.ht..'9:at !c-rni,r or :• ct.; on ~,.,
in fcaa\11~.1!' 3 ' '.c.-t.h a'ld !'.~
2 ·:,..::.•. ti.: tl:.G !loi ~.e
::.,r:tdiaJl and
n. 11 ::ie'il.•F:. n<; r... alorv· r•,o

'(o:-th
..

...,.rill,:

t-011111&ry or the &:?nt~'1d 'Jc,ct!OD ~
i\ '!>:T O!' !:'.n!!IKl?r..

iwtnce c,,ntJn,. ' :\i: N. P9• c::11 r..
'Tm1
,jo

t(' tl.e

h\'.1 !'eet, :&l"'1f- t.l,o

"ouncur:· or t~.e arorue.id :ectl.an :?'i; t.••ftnce
:..lS .6 "MtJ t.henc,e ···•at l ·'X' re..t.1 ~ htonca ~'<>r\.11

1, )5.t, r-t, an II line rnftllel ti, t.t.e ··ei:t r,,·~-r- .U".f
Gt ♦!le &tontsa1d ~ccUm 2'l t<- t.he . ·'.i.I : .::~ ~ J~'

:i·,m•~?C.

Coat..in1Jlr 01119 &CN to·-et..,;,1 v.1 ti" all ,:-: ·.u-".C:-"!"t
v..it.er, dit.ch Ind o:e....at 1"11flta.
Sw>Jaet to e:d ■tilll; r..1-th o!' Wll,)' :1- oc::u:•ieJ 1,;• a
road ar.d druJi di. t"-':•

-- :,-\ & ,~ ~ .

~

......j

~--- ;
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Electronically Filed
2/14/2019 4:30 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sharon Carter, Deputy Clerk

2
3
4

5
6
7

Wyatt Johnson, ISB: 5858
Anthony Shallat, ISB: 9572
ANGSTMAN JOHNSON
199 N. Capitol Blvd., Ste 200
Boise, ID 83702
Phone: (208) 384-8588
Fax: (208) 853-0117
wyatt@angstman.com
anthony@angstman.com
Attorney for Defendant

8

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

9

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
10
11
12

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

Case No. CV14-18-11322
NOTICE OF HEARING

Plaintiff,

13

14

vs.

15

BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMINGUEZ, an
individual, CHICAGO TITLE INSURANCE
COMP ANY, a Florida corporation,
MORTGAGE ELECTRONIC REGISTRATION
SYSTEMS, INC., a Delaware corporation,
LANDAMERICA TRANSNATION TITLE
NIKIA TRANSNATION TITLE & ESCROW,
INC., a Delaware corporation, NEW CENTURY
MORTGAGE CORPORATION, a California
corporation, and all unknown lessees and tenants
in possession of any or all of the property which
is subject to this action, and any other person or
entity, who has or may have an interest in and to
the property which is subject of this action
referenced for convenience by the fictitious
designations of DOES 1 THROUGH 10,

16
17

18
19

20
21

22
23
24

25
26

Defendants.

27
28
29

NOTICE OF HEARING - PAGE 1
A• J Matter: 8017-018
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COMES NOW the Defendant Brian K. Knight and Lisa M. Knight and Defendant
2

Quicken Loans LLC, by and through their counsel of record, ANGSTMAN JOHNSON, hereby

3

gives notice to the Court and all interested parties that they will call on for hearing their Motion
4

5
6
7

for Summary Judgment against Plaintiff, Nampa Highway District No. 1, at the courtroom of the
above entitled Court on Thursday, March 14, 2019, at 10:00 a.m., or as soon thereafter as may

beheard.

~

8

DATED this /(.,, day of February, 2019.
9
10

Attorney r Defendants Brian K. Knight
and Lisa M. Knight and Defendant Quicken
Loans Inc.

11
12

13
14

15

16
17
18

19
20
21

22
23

24

25
26
27
28

29

NOTICE OF HEARJNG - PAGE 2
A•J Matter: 8017-018
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2
3

I HEREBY CERTIFY that on this ~
day of February, 2019, I caused to be served a
true copy of the foregoing NOTICE OF HEARING by the method indicated below, and
addressed to those parties marked served below:

4
5

6

Party

Counsel

Means of Service

Plaintiff

Kimbell D. Gourley
Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
(208) 331-1529
kgourley@idalaw.com

0 U.S. Mail, Postage Paid
D Hand Delivered

7
8
9
10

11

E. Don Copple
Davison, Copple, Copple & Copple, L.L.P
P.O. Box 1583
Boise, ID 83701
edcopple@davisoncopple.com

12
13
14

D F~

ransmittal
[}i"Court Notification

D U.S. Mail, Postage Paid
D Hand Delivered
D Fayrensmittal
G:}i'Court Notification

15

Sheila R. Schwager
Hawley Troxell Ennis & Hawley, LLP
P.O. Box 1617
Boise, ID 83701-1617
sschwager@hawleytroxell. com
l1undberg@hawleytroxell.com

16
17
18
19

20
21
22
23
24
25
26
27

28
29

NOTICE OF HEARING - PAGE 3
A♦ J

Maner: 8017-018
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D U.S. Mail, Postage Paid
D Hand Delivered
0Fax

Electronically Filed
2/15/2019 12:09 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sharon Carter, Deputy Clerk

Wyatt Johnson, ISB: 5858
2
3
4

5
6

7

Anthony Shallat, ISB: 9572
ANGSTMAN JOHNSON
199 N. Capitol Blvd., Ste 200
Boise, ID 83 702
Phone: (208) 384-8588

Fax: (208) 853-0117
wyatt@angstrnan.com
nnthony@angstman.com
Attorney for Defendant Quicken Loans Inc.

8

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

9

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
10
11

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State ofldaho,

Case No. CV14-18-11322

12

Plaintiff,

STIPULATION FOR SUBSTITUTION OF
COUNSEL

13
14

15
16

17

18
HI

20
21

22

23
24

25
26
27

vs.
BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMINGUEZ,
an individual, CHICAGO TITLE
INSURANCE COMPANY, a Florida
corporation, MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a
Delaware corporation, LANDAMERICA
TRANSNATION TITLE NIKIA
TRANSNATION TITLE & ESCROW, INC., a
Delaware corporation, NEW CENTURY
MORTGAGE CORPORATION, a Califomia
corporation, and all unknown lessees and
tenants in possession of any or all of the
property which is subject to this action, and
any other person or entity, who has or may
have an interest in and to the property which is
subject of this action referenced for
convenience by the fictitious designations of
DOES 1 THROUGH 10,
Defendants.

28
29

STIPULATION FOR SUBSTITUTION OF COUNSEL- PAGE 1
A•J M,111e1·: 801?-019

Page 393

Wyatt Johnson and Anthony Shallat of the finn ANGSTMAN JOHNSON and Brent
2

Wilson, of the firm Hawley Troxell Ennis & Hawley LLP hereby stipulate and agree that

3

WYATT JOHNSON AND ANTHONY SHALLAT shall substitute as counsel of record for
4

5

Defendant, Quicken Loans Inc. The Court and counsel are requested to make note of said

6

substitution of counsel.

7

DATED this

(/l

1.!!fa;;of February, 2019.

8
9

10
11
12

DATED this } ~ayofFebruary, 2019.

13

14
16

16
17

18
19
20
21
22

23

24
26

26

27
28
29
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CERTIFICATE OF SERVICE
2
J

s~

I HEREBY CERTIFY that on this J2_ day of February, 2019, I caused to be setved a
true copy of the foregoing STIPULATION FOR SUBSTITUTION OF COUNSEL by the
method indicated below, and addressed to those parties marked seived below:

4

5
6

Party

Counsel

Means of Seivice

Plaintiff

Kimbell D. Gourley
Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
(208) 331-1529
kgourley@idalaw.com

0 U.S. Mail, Postage Paid
D Hand Delivered

7

a
9

10

11

12
13
14

b) F9--Transmittal

LMCourt Notification

E. Don Copple
Davison, Copple, Copple & Copple, L.L.P
P.O. Box 1583
Boise, ID 83701
edcopple@davisoncopple.com

0 U.S. Mail, Postage Paid
0 Han Delivered
D F Transmittal

Sheila R. Schwager
Hawley Troxell Ennis & Hawley, LLP
P.O. Box 1617
Boise, ID 83701-1617
sschwager@hawleytroxell.com

0

1Court Notification

15
16

17
18

U.S. Mail, Postage Paid

D Hand ivered
D E Transmittal

llundberg@_,hawleytroxell.com

19
20

21
22

23

24
25
26
27
28

29
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Electronically Filed
2/21/2019 9:21 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Taylor Peterson, Deputy Clerk

EDON COPPLE (ISB NO. 1085)
DAVISON, COPPLE, COPPLE & COPPLE
Attorneys at Law
Chase Capitol Plaza, Suite 600
199 N . Capitol Boulevard
P.O. Box 1583
Boise, Idaho 83701
Telephone: (208) 342-3658
Facsimile: (208) 386-9428
edcopple@davisoncopple.com
Attorneys for Defendants
Manuel and Maria Dominguez
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NAMPA HIGHWAY DISTRICT NO. 1,
body politic corporate of the State of Idaho,

Case No. CV14-18-11322

DEFENDANTS MANUEL AND MARIA
DOMINGUEZS' MOTION FOR
SUMMARY JUDGMENT

Plaintiff,
vs.
BRIAN K. KNIGHT and LISA M.
KNIGHT, husband and wife, MANUEL
DOMINGUEZ and MARIA DOMINGUEZ,
husband and wife, CHICAGO TITLE
ISURANCE COMPANY, a Florida
corporation, QUCKEN LOANS INC., a
Michigan corporation, MORTGAGE
ELECTRONIC REGISTRATION
SYSTEMS, INC., a Delaware corporation,
LOANDEPOT.COM, LLC, a Delaware
limited liability company; TRANSNATION
TITLE & ESCROW, INC. dba Fidelity
Nation Title Company of Idaho, also dba
Fidelity National Title Company, a Delaware
corporation; and all unknown lessees and
tenants in possession of any or all of the
property which is subject to this action, and
any other person or entity, who has or may
have an interest in and to the property which
is subject of this action, reference for
conveniences by the fictious designations of
DOESl THROUGH 10,
Defendants.
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COME NOW, Defendants, Manuel and Maria Dominguez, by and through their attorney
of record, E Don Copple of the firm Davison, Copple, Copple & Copple of Boise, Idaho, and
moves the Court to said Defendant a Summary Judgment dismissing the Plaintiffs Complaint
against them on the grounds and for the reason that the 1941 Deed from the Luptons to Nampa
Highway District No. 1 is void on the grounds that said Defendants purchased the property
involved herein in good faith and for a valuable consideration without actual or constructive notice
of the Deed by which Plaintiff is claiming title and on the further grounds that Plaintiff has not
utilized and maintained the entire 33 feet it is claiming.
This motion is based on the Memorandum in Support of Defendants Dominguezs'
Motion for Summary Judgment, the Affidavit of E Don Copple, and the Affidavit of Brian
Knight, filed concurrently herewith. An Affidavit of Manuel Dominguez will be filed shortly.
DATED this 21 st day of February, 2019.
DAVISON, COPPLE, COPPLE & COPPLE,

By:

/s/ E Don Copple
E Don Copple, of the firm
Attorneys for Defendants Dominguez

DEFENDANTS MANUEL AND MARIA DOMINGUEZS' MOTION FOR SUMMARY JUDGMENT - 2
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LLP

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 21 st day of February, 2019 a true and correct copy of
the foregoing was served upon the following:
Kimbell D. Gourley
Jones, Williams, Fuhrman, Gourley
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701

U.S. Mail, postage prepaid
□
Hand Delivered
□
Facsimile
181
iCourt E-service
kgourley@idalaw.com

Wyatt Johnson
Anthony Shallat
Angstman Johnson
199 N. Capitol Blvd., Ste. 200
Boise, ID 83 702

□

□

U.S. Mail, postage prepaid
□
Hand Delivered
□
Facsimile
181
iCourt E-service
wyatt@agnstman.com
anthony@angstman.com

/s/ E Don Copple
E Don Copple
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Electronically Filed
2/21/2019 9:21 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Taylor Peterson, Deputy Clerk

EDON COPPLE (ISB NO. 1085)
DAVISON, COPPLE, COPPLE & COPPLE
Attorneys at Law
Chase Capitol Plaza, Suite 600
199 N . Capitol Boulevard
P.O. Box 1583
Boise, Idaho 83701
Telephone: (208) 342-3658
Facsimile: (208) 386-9428
edcopple@davisoncopple.com
Attorneys for Defendants
Manuel and Maria Dominguez
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NAMPA HIGHWAY DISTRICT NO. 1,
body politic corporate of the State of Idaho,
Plaintiff,
vs.
BRIAN K. KNIGHT and LISA M.
KNIGHT, husband and wife, MANUEL
DOMINGUEZ and MARIA DOMINGUEZ,
husband and wife, CHICAGO TITLE
ISURANCE COMPANY, a Florida
corporation, QUCKEN LOANS INC., a
Michigan corporation, MORTGAGE
ELECTRONIC REGISTRATION
SYSTEMS, INC., a Delaware corporation,
LOANDEPOT.COM, LLC, a Delaware
limited liability company; TRANSNATION
TITLE & ESCROW, INC. dba Fidelity
Nation Title Company of Idaho, also dba
Fidelity National Title Company, a Delaware
corporation; and all unknown lessees and
tenants in possession of any or all of the
property which is subject to this action, and
any other person or entity, who has or may
have an interest in and to the property which
is subject of this action, reference for
conveniences by the fictious designations of
DOESl THROUGH 10,

Case No. CV14-18-11322

MEMORANDUM IN SUPPORT OF
DEFENDANTS' MOTIONS FOR
SUMMARY JUDGMENT AND IN
OPPOSITION TO PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT

Defendants.
MEMORNADUM IN SUPPORT OF DEFENDANTS' MOTIONS FOR SUMMARY JUDGMENT
AND IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 1
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COME NOW, Defendants, Manuel and Maria Dominguez, by and through their attorney
of record, E Don Copple of the firm Davison, Copple, Copple & Copple of Boise, Idaho, and
hereby submits this Memorandum in Support of Defendants’ Motions for Summary Judgment and
in Opposition to Plaintiff’s Motion for Summary Judgement.
The Nampa Highway District brought this action asking the Court to rule that it is the
owner of a 33 foot strip of ground adjacent to Orchard Avenue, Nampa, Idaho, in front of
Defendants Dominguezs’ and Knights’ homes. The motion is based on a 1941 deed from J.G.
and Ora Lupton, husband and wife that was not recorded until 1989. The motion is also
requesting the Court to find a right-of-way but has not provided any facts upon which to base a
claim.
There was between 1941 and 1989 a number of subsequent conveyances initially from
the Lupton Estate and others prior to the recording of the 1941 deed. The chain of title from
Lupton to Dominguez is set forth in the Affidavit of E Don Copple filed concurrently herewith
and the chain of title to the Knights is also contained in the Affidavit of Anthony M. Shallat,
previously filed.
The Nampa Highway District’s Summary Judgment Motion requests the Court to enter
Judgment that it is the fee simple owner of a 33 foot strip based on the 1941 Lupton deed or
alternatively that it has a right-of-way on the property. The Highway District’s claim based on
the 1941 deed is precluded because of the Idaho Race Notice Statute and Idaho Supreme Court
decisions. The Highway District has never used all of the 33 feet- it has maintained 3 inches of
the area on the Knights’ property and slightly more on the Dominguezs’ property.
RACE NOTICE
Idaho Code §55-812 reads as follows:
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UNRECORDED CONVEYANCE VOID AGAINST SUBSEQUENT
PURCHASERS. Every conveyance of real property other than a lease for a term not
exceeding one ( 1) year, is void as against any subsequent purchaser or mortgagee of the
same property, or any part thereof, in good faith and for a valuable consideration, whose
conveyance is first duly recorded.
Idaho Code §55-813 states:
Conveyance defined. The term "conveyance" as used in this chapter, embraces every
instrument in writing by which any estate or interest in real property is created, alienated,
mortgaged or encumbered, or by which the title to any real property may be affected,
except wills.
Idaho Code §55-606 states:
CONCLUSIVENESS OF CONVEYANCE - BONA FIDE PURCHASERS. Every
grant or conveyance of an estate in real property is conclusive against the grantor, also
against every one subsequently claiming under him, except a purchaser or encumbrancer,
who in good faith, and for a valuable consideration, acquires a title or lien by an
instrument or valid judgment lien that is first duly recorded.
In Regan v. Jeff D. 157 Idaho 758, 763-764, 339 P.3d 1162, 1167-1168 (2014) the Idaho
Supreme Court said the following with regard to the Race Notice Statute:
"The purpose of the recording act in a race-notice jurisdiction, like Idaho, is to allow
recorded interests to be effective against unrecorded interests when the recorded interest
is taken for a valuable consideration and in good faith, i.e., without knowledge, either
actual or constructive, that unrecorded interests exist." Langroise v. Becker, 96 Idaho
218, 220, 526 P.2d 178, 180 (1974). A purchaser ofreal property is "chargeable with
notice of every matter affecting the estate, which appears on the face of any recorded
deed forming an essential link in his chain of title .... " Kalange, 136 Idaho at 196, 30 P.3d
at 97 4 (emphasis added A purchaser is also chargeable with notice "of such matters as
might be learned by inquiry which the recitals in such instruments made it a duty to
pursue." Id. (emphasis added). There is nothing in the chain of title to the Owen Parcel
that would provide constructive notice of an error made in the legal description of the
deed to the Smarts. The Original Grantors were selling parcels from a larger tract of land.
The chain of title would not show that the deed to the Smarts should have included more
land than contained in the legal description. The Owens were not required to examine the
legal descriptions of surrounding parcels of land owned by others to see if there was
anything in those legal descriptions that could possibly affect the title to the parcel they
were buying.
In Sun Valley Land & Minerals v. Burt, 123 Idaho 862, 866, 853 P.2d 607, 611 (1993),
the Idaho Court of Appeals said:
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A bona fide purchaser is one who takes real property by paying valuable consideration and
in good faith, i.e., without knowing of adverse claims. LC. § 55- 606; § 55- 812. The theory
behind the rule is to protect innocent purchasers and to allow them to obtain and convey
unsullied interests. Generally, a person must take property through a "conveyance" in order
to be afforded the protective status of a bona fide purchaser. Although a mortgage is a lien,
it is also considered a conveyance, which includes "every instrument in writing by which
an estate or interest in real property is created, alienated, mortgaged, or encumbered, or by
which the title to any real property may be affected, except wills." LC. § 55- 813 (emphasis
added). A mortgagee may become a bona fide purchaser. LC. § 55-606; Imig v. McDonald,
77 Idaho 314, 291 P.2d 852 (1955) (defining a bona fide purchaser as one who takes for
value, upon the belief of the validity of the vendor's claim of title, and without notice of
adverse claims); Spencer v. Steward, 37 Idaho 610, 218 P. 369 (1923) (mortgagee, with
first recorded interest and without notice of adverse claim, may take as a bona fide
purchaser); See also, 59 C.J.S. Mortgages § 232 (1949); 55 AM.JUR.2d Mortgages § 324
(1971). Further, even though a mortgage is considered a lien:
The analogy of the mortgage as passing title is universally retained to
the extent that the mortgagee may be recognized as a bona fide
purchaser for value without notice, provided there are present the
elements of valuable consideration, good faith and want of notice.
(Emphasis added.) THOMPSON ON REAL PROPERTY,§ 4778 at 501-02 (1963) citing
Spencer, supra.
123 Idaho at 868 further states:
The "Shelter Rule" provides that one who is not a bona fide purchaser, but who takes an
interest in property from a bona fide purchaser, may be sheltered in the latter's protective
status. This rule is established in many jurisdictions. See 77 AM.JUR.2d Vendor and
Purchaser§ 718 (1975); ANNOT., Right of One Who, with Knowledge of Outstanding
Equity, Derived His Interest to Real Property From or Through a Bona Fide Purchaser,
to same Protection as Latter, 63 A.LR. 1362 (1929). However, it has not been articulated
in Idaho. Idaho code§ 55-606, describing a bona fide purchaser, was adopted from a nearly
identical section of the California Civil code, therefore it is presumed to carry the
construction given by the jurisdiction from which the statute was taken. Siegel Mobile
Home Group, Inc. v. Bowen, 114 Idaho 531,757 P.2d 1250 (Ct.App.1988) citing Johnson
v. Casper, 75 Idaho 256, 270 P.2d 1012 (1954). When construing their own statute, the
California courts have established that a bona fide purchaser can transfer good title to a
person who has notice of a prior adverse equity or right. Jones v. Independent Title Co., 23
Cal.2d 859, 147 P.2d 542 (1944); Rose v. Knapp, 153 Cal.App.2d 379, 314 P.2d 812
(1957). See also W.W. Planning, Inc. v. Clark, 10 Ariz.App. 86, 456 P.2d 406 (1969).
In Kalange v. Rencher 136 Idaho 192, 196, 30 P.3d 970, 974 (2001) the Idaho Supreme
Court stated:
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Nothing on the face of the 1994 deed, however, suggests that a more complete description
of the security may be found in documents outside of the record so as to secure priority of
a lien for Kalange's unrecorded 1991 security interest and the $50,000 alternative
performance payment vis a' vis Rencher's all-inclusive deed of trust. One examining the
record has no reason to believe that the deed of trust is not what it purports to be, i.e.,
security for a debt in the amount of $65,000. The only constructive notice that the
recordation of the deed of trust could give then was the existence of the deed of trust and
of its lien upon the land described in the deed as security for the indebtedness of $65,000
plus interest mentioned therein.
The primary purpose of the recording statutes is to give notice to others that an
interest is claimed in real property. The design of the recording statutes compels the
recording of instruments affecting title, for the ultimate purpose of permitting purchasers
to rely upon the record title. In addition to giving notice to others that an interest is
claimed in real property, the recording statutes give protection against bona fide third
parties who may be dealing in the same property. See Haugh v. Smelick, 126 Idaho 481,
887 P.2d 26 (1993), quoting Matheson v. Harris. 98 Idaho 758, 761, 572 P.2d 861, 864
(1977).
The Nampa Highway District's Motion should be denied and Defendants' Motions for
Summary Judgment granted.
DATED this 21 st day of February, 2019.
DAVISON, COPPLE, COPPLE & COPPLE,

By: _ _ _ _/s_/_E_D_o_n_C_o_p,-+p_le_ _ _ __
E Don Copple, of the firm
Attorneys for Defendants Dominguez
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LLP

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 21 st day of February, 2019 a true and correct copy of
the foregoing was served upon the following:
Kimbell D. Gourley
Jones, Williams, Fuhrman, Gourley
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701

U.S. Mail, postage prepaid
□
Hand Delivered
□
Facsimile
181
iCourt E-service
kgourley@idalaw.com

Wyatt Johnson
Anthony Shallat
Angstman Johnson
199 N. Capitol Blvd., Ste. 200
Boise, ID 83 702

□

□

U.S. Mail, postage prepaid
□
Hand Delivered
□
Facsimile
181
iCourt E-service
wyatt@agnstman.com
anthony@angstman.com

/s/ E Don Copple
E Don Copple
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Electronically Filed
2/21/2019 9:21 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Taylor Peterson, Deputy Clerk

EDON COPPLE (ISB NO. 1085)
DAVISON, COPPLE, COPPLE & COPPLE
Attorneys at Law
Chase Capitol Plaza, Suite 600
199 N. Capitol Boulevard
P.O. Box 1583
Boise, Idaho 83701
Telephone: (208) 342-3658
Facsimile: (208) 386-9428
edcopple@davisoncopple.com
Attorneys for Defendants
Manuel and Maria Dominguez
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NAMPA HIGHWAY DISTRICT NO. 1,
body politic corporate of the State of Idaho,
Plaintiff,
vs.
BRIAN K. KNIGHT and LISA M.
KNIGHT, husband and wife, MANUEL
DOMINGUEZ and MARIA DOMINGUEZ,
husband and wife, CHICAGO TITLE
ISURANCE COMP ANY, a Florida
corporation, QUCKEN LOANS INC., a
Michigan corporation, MORTGAGE
ELECTRONIC REGISTRATION
SYSTEMS, INC., a Delaware corporation,
LOANDEPOT.COM, LLC, a Delaware
limited liability company; TRANSNATION
TITLE & ESCROW, INC. dba Fidelity
Nation Title Company of Idaho, also dba
Fidelity National Title Company, a Delaware
corporation; and all unknown lessees and
tenants in possession of any or all of the
property which is subject to this action, and
any other person or entity, who has or may
have an interest in and to the property which
is subject of this action, reference for
conveniences by the fictious designations of
DOES 1 THROUGH 10,

Case No. CV14-18-11322
AFFIDAVIT OF BRIAN KNIGHT IN IN
SUPPORT OF DEFENDANTS' MOTIONS
FOR SUMMARY JUDGMENT AND IN
OPPOSITION TO PLAINTIFF'S MOTION
FORSUMMARYJUDGMENT

Defendants.
AFFIDAVIT OF BRIAN KNIGHT IN SUPPORT OF DEFENDANTS' MOTIONS FOR SUMMARY
JUDGMENT AND IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 1
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STATE OF IDAHO )
) ss.
)
County of Ada
BRIAN KNIGHT, being first duly sworn upon oath, deposes and states:
I am one of the Defendants in the above matter and make this affidavit based upon my
own knowledge.
I purchased moved into my home in 1999 and had the title to the house examined by the
title company. I paid $110,000 for the property. The street address of the home is 2505 W.
Orchard Avenue, Nampa, Idaho.
The first time I was aware of the 1941 deed to the Nampa Highway District was when
Mr. Copple called me on the phone advising me of the same.
The pavement on Orchard Avenue in front of my house has a width of 22 feet. I have
personally measured this on several occasions. There is a graveled area adjacent to the paved
area of three inches. During the 18 years of living at this location the Highway District these
three inches are the only area beyond the pavement which has received any attention from the
Highway District.
Attached hereto and incorporated herein by reference, marked as Exhibit A is a
photograph of the front of my property taken April 23, 2016 and accurately portrays the property
both at the time and now.
Attached hereto and incorporated herein by reference, marked as Exhibit B is a
photograph taken February 15, 2019 showing the asphalt that I had installed, which accurately
p01irays the property at the present time.
DATED this li_day of

'
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I HEREBY CERTIFY that on the Z\IJ' day of February, 2019 a true and correct copy of
the foregoing was served upon the following:
·
Kimbell D. Gourley
Jones, Williams, Fuhrman, Gourley
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701

U.S. Mail, postage prepaid
□
Hand Delivered
□
Facsimile
IZI
iCourt E-service
kgourley@idalaw.com

Wyatt Johnson
Anthony Shallat
Angstman Johnson
199 N. Capitol Blvd., Ste. 200
Boise, ID 83 702

□
□
□
IZI

□

U.S. Mail, postage prepaid
Hand Delivered
Facsimile
iCourt E-service

E Don Copple
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Electronically Filed
2/21/2019 9:21 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Taylor Peterson, Deputy Clerk

E DON COPPLE (ISB NO. 1085)
DAVISON, COPPLE, COPPLE & COPPLE
Attorneys at Law
Chase Capitol Plaza, Suite 600
199 N. Capitol Boulevard
P.O. Box 1583
Boise, Idaho 83701
Telephone: (208) 342-3658
Facsimile: (208) 386-9428
edcopple@davisoncopple.com
Attorneys for Defendants
Manuel and Maria Dominguez
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NAMPAHIGHWAYDIST RICTNO. l,
body politic corporate of the State of Idaho,

Case No. CV14-18-11322

Plaintiff,
vs.
BRIAN K. KNIGHT and LISA M.
KNIGHT, husband and wife, MANUEL
DOMINGUEZ and MARIA DOMINGUEZ,
husband and wife, CHICAGO TITLE
ISURANCE COMPANY, a Florida
corporation, QUCKEN LOANS INC., a
Michigan corporation, MORTGAGE
ELECTRONIC REGISTRATION
SYSTEMS, INC., a Delaware corporation,
LOANDEPOT.COM, LLC, a Delaware
limited liability company; TRANSNATION
TITLE & ESCROW, INC. dba Fidelity
Nation Title Company of Idaho, also dba
Fidelity National Title Company, a Delaware
corporation; and all unknown lessees and
tenants in possession of any or all of the
property which is subject to this action, and
any other person or entity, who has or may
have an interest in and to the property which
is subject of this action, reference for
conveniences by the fictious designations of
DOES 1 THROUGH 10,

AFFIDAVIT OF EDON COPPLE IN
SUPPORT OF DEFENDANTS MOTIONS
FOR SUMMARY JUDGMENT AND IN
OPPOSITION TO PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT

Defendants.
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STATE OF IDAHO )
) ss.
County of Ada
)
EDON COPPLE, being first duly sworn upon oath, deposes and states:
I am the attorney for Defendants' Manuel and Maria Dominguez and make this affidavit
based upon my own knowledge.
Attached hereto and incorporated herein by reference, marked as indicated are copies of
the following deeds:
Exhibit A

April 5, 1920 Deed from W.A. & Lou Dedman to J.G. & Ora Lupton,
(recorded April 5, 1920);

Exhibit B

August 4, 1941 Deed from JG & Ora Lupton to Nampa Highway District
(recorded February 21, 1989);

Exhibit C

May 10, 1945 Deed from Estate of Ora Lupton to James G. Lupton
(recorded May 10, 1945);

ExhibitD

May 6, 1958 Deed from Estate of J.G. Lupton to Howard and Marvin
Lupton (recorded May 21, 1958);

Exhibit E

May 18, 1958 Deed from Marvin Lupton to Howard Lupton
(recorded October 10, 1960);

ExhibitF

Howard Lupton and Maxine Lupton to Roy Beets and Judith Beets,
August 31, 1983 (recorded August 31, 1983);

Exhibit G

Roy Beets and Judith Beets to Kalvin B. Wilkinson and Julie D.
Wilkinson, May 24, 1999 (recorded May 26, 1999);

ExhibitH

Kalvin B. Wilkinson and Julie D. Wilkinson to Manuel Dominguez,
December 16, 2004 (recorded January 3, 2005);

Exhibit I

Manuel Dominguez to Manuel and Maria Dominguez, July 18, 2018
(recorded July 24, 2018).
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DATED this l!_day of February, 2019.

EDON COPPLE

~ .4o.JJdJ£

Notary Pu'tlic for Idaho
Residing at: }joff(
p-ir-es_:_IJ_/,_1$--./_z.._3_ __
io.._.n._e.....x....
My commiss....

I HEREBY CERTIFY that on the )l 5faay of February, 2019 a true and correct copy of
the foregoing was served upon the following:
Kimbell D. Gourley
Jones, Williams, Fuhrman, Gourley
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701

U.S. Mail, postage prepaid
Hand Delivered
□
Facsimile
□
iCourt E-service
181
kgourley@idalaw.com

Wyatt Johnson
Nicole Swafford
Angstman Johnson
199 N. Capitol Blvd., Ste. 200
Boise, ID 83 702

□
□

□

□

181
wya

U.S. Mail, postage prepaid
Hand Delivered
Facsimile
iCourt E-service
com

mco , . _ _ - ; ; _ ~ - · ~
EDonCopple

AFFIDAVIT OF EDON COPPLE IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND IN SUPPORT OF DEFENDANTS KNIGHTS' MOTION FOR SUMMARY JUDGMENT - 3
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In~ment No. 106303
· THIS INDENTURE, Made this
fifth
·nine hundred and Twenty
_hi B IV_ife 1
ofNampa
County of

day of
, between

.l\pr il

in the year of our Lord one thousand
·

W, A, Dedman and Lou Dedman,

Canyon

State of Idaho

.G:ml)tyof

Canyon·

State of

, part-ieB
of Nampa

of the first.part, and ;i:, G, Lupton and Ora K. Lupton, hl.s wife,

the parties

Idaho

of the second part;

WITNESSETH, That the-said•parties of the-first pa.rt,'for and in consideration of the sum.of
-, . ., .., · Ten
DOLLARS,
la1Vful money
of the United States of America, to .them
in·band paid by the said partl.es
of the
second part, the receipt whereof is hereby acknowledged, ha. v e granted, bargained and sold, and by these presents do
grant, ·
of the-second part, and to
their
heirs.and assigns forever, all :
· bargain, sell, convey and confirm unto the said pa,r6i ea
· · j ... the following described real estate situate in· Canyon County
-O!>fl~, State of Idaho, to-wit:·'·:.The, _N:orthweet quarter of the nortliwest quarter of Section twenty in Townehi~ three
: )!l'o_rt!1.. ofRange two ~le-et :a, ·ll, Excepting therefrom the following described· tract of
land, to-1Yit: Beginning _at the south west oorner of ·the northwest quarter of the north
west quarter of Section Twenty in Township three North of Range two_Weet B, J!; and
runn;ne; thenoe North along the west line of said Section twenty a distance of 391 feet
., to the intersection of a lateral ditch with the West line of said section; thence
. <>outheasterly along eaid lateral ditch 490 feet, more or·less, t.o the south line of
.
sai,d quarte1; quarter secti~n; thence West 292 feet, more or loFs _to the point of beginnijlg,
. Together with all wat~r rights ditches and rights of way for ditohes pertaining thereto,
Subjeot to the bonded indebtedness of the Pioneer Irrigation District for Irrigation and
drainage and subject to all taxeJS: and ·assessments for the year 1920,
,
,
,,••• (>.'t E O,;•,,,,
Slate of Idaho
}

i
ii

.........

. . . . . . ~~ ••t...~•.- 1CJ ,.,,,,.

County ol Canyon

I

I

u.

~•..._ ,•••cu u '/J~J1',s; '\ I hereby ce~Uy lhat the loregolng Instrument
! "I
O \ Is a true and correcl copy ol lhe original as·
: •
! lhe saroe appears In this office.
; ,
I} i DATED
/
: 0 1':II
\ 'e.~
~
I
0\ 1'::t·/~6\.9

\ -;z,~f.9Aoftf_.__,'<t,l
••• • >' O ""'~""-,

'##t,,,,,;..,~••••,,,.

I .

.j

CHRIS YAMAMOTO, Clerk of lhe DiSlrle1 Court
9and_~order

By•--1'=,e,'=t,--~'-";:,--,;-------....,
Deputy

Together with all and singular the tenements hereditaments aud appurtenances thereunto belonifng or iii ll!lYWlse ·appertaining I
and the reversion and: reversions, remainder and remainders, .rents, issues and profits thereof, and all estate, ·rtgbt, title and :.· J'j
interest in and to the said property, as well in law
hl equity, of the said parties
of the first part; ·
: !,l

as

j

TO HAVE AND TO HOLD, All and singular the above mentioned and described premises, together with the appurtenances, unto the part ies of the second part, and to their
heirs and a.ssigns forever.

an!i the said part ie e of the first po.rt, and their heirs, the said premises in the quiet and peaceable possess/on of the said ;_ Iii
part iesof the second part, their heirs and assigns, against-the said part iee of the first part, and the: ir
heirs
and against all and every person and persons whomsoever, lawfully claiming or to claim the same, shall and will warrant and ii
by these presents forever defend.
ij
IN WITNESS WHEREOF, The said part i es
the day and year first above written.

of the flr3t part have

Signed, Sealed and Delivered in the Presence of
Frank G, Stephens

hereunto set

their

hand B and seals

W, A, Dedman,

Lou Dedman

$1,00 Rev,

[BEAL]
[SEAL]
[SEAL]
[SEAL]

STATE OF Idaho
County of Canyon
On this . 5'th
me,
Frank G, St·ephene.
,a
Notary Publio
appeared
W, A, Dedman and Lou Dedman his wife,
person a,,. whose name s are
known to·me to be the
executed the same.
to me that
they

day of

April

:I
:11
:,,

,j

Ii

:1

in the year 19 20, before II
in a.nd for said State, personally 'II

subscribed to the within Instrument, and acknowledged

IN WITNESS WHEREOF, I have hereunto set my band and affixed my official seal the day and year
in this certificate first above written.
·
[SEAL]

Frank G, %.,£ephens, Notary Public
Residing at Nampa, ldaho

·1:
:ri
·:1

i

.~
::,,,.
:11

i

~

:j
'.i,

STATE OF IDAHO,}ss
County of Canyon,
•
_
I hereby certify that this instrument was filed for record at the request of Fi rs t National Bank, Na,
at
12
minutes past
9
o'clock,
IM., this
12
day of. May
19 2 0
Ex-Officio Recorder,
· By
· B, L, Newell
J?eputy.
L, C, Knowlton
Fee,$ 1,40'

'.j
i
'.I

EXHIBIT

Pr
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....

E~~~,;;.$~::~~r~,:"j,7"' ::ji3!j~Ji·1,_,.
Deed of Right of Way
1

\'.H87

the Cndersigned are owners aml claimants of the following described famts situate.:witli~~ ,.,
Xampa Highway District, Canyon County, Idaho. to-wit: ................................................ , ........... , ••••••
W11ER£.M.

a. ... LUl''l"ON . a-nd .......... d!R.R . . Lt.'P-TO!~ • . bi;abBP.d, . end .w.1fe. ,• ........... "

. J....

........ ~•

...................................................................................................................... ..................... , ... and

W111;10-:As. it i~ d.!!sit;:mle-.

pi'opet,

~nri~~ssa.rr th:it;,.t ~\ibii,: liigh~af't,E':fai\i. ouf.lini(9~~I f~r public

use -~. . . . . f~ widi; (;IJlQtj~ !iidc of; line, c~~"n¢iog ;;i;~:
of the existing public highway· with the ·. ;Sti~.t'fP.n. l! ii:~

po,;u" ~,;li~i~~~ q·~j"if:~ p:et:c line

:l.1.e.t\'iifjti'.'::sec.tit P1l~::'1f w1. 20 .......

-

.

-· ...

.

~:~·

. .in . .Tcwneh.tp . a . N....a•..~. ii.·. r. •. M. ~ . t.tie.M-~-:-~~#,ter.ly . .r,long . .s.ald .t-ro:tb ............ .
. .B011,llQ.~PS .

;.

:Un.~.◊$. J·fP. t; fQI'.!. f2.Q. a. . tJ:~t'.p:;,~1'. :i~nd....3:5 ....t:ee,t. tr;lcle ............................... .

,Uld extending thc.ti1,-.: •.~~·MrJ1; j,HA1,tt~illl¢ .e. . Qf . ~. Qt P.... !~. <:it . PiG':r~.... ~- .J,.e~. ~; . !!-AQP£ . tl1. El...
l
..

Qecf;lon 20 , .......................... . .
.,,,,..,..~·JJ.J;,,,'\:i't;be
bo
lf:r1;1-s
...~ ............. t;l t .......................
v .• c~•,0. l:l trcu~rte"'
. • ~,,,, ..o~,. ,. , . Hp~f;b"
, '1A4:!i>.t·,¥.
,Q ... _.......

i, . ,L.:. \. . :••n ;...................... ,......... ,.............................................................. .

1 ~ .... , /),; ,,: ••

••:: :_: : ::::H~?{it~i:ijil,Jttil\.::.:: •::•::• • •:::•:::::::• ::• ::• • •
•·.-,~._r_·•~,J-u,~•._.:~"i. . :_.·.·,_.a·__·.:_-.l,•d'.:,~•·._/''
d'e"''"""' ,, .
li1_~~ar•~--bJS_/_,t,L_,
..
·_i_

~!

u,0 m:

~

•

lying wid1iri the~
use :is\(
Idaho.

for

. '1};~ii~I: ~a)>lislin!mt of ~.ai,I p\1bii.: highway as above
'~l!rJ•~~h loc;uion. w~. the undersigned owners. and
,i.!..,W,t.t1,i#igi1att"i1, do he~el,y c,m,;,:.nt thl"reto: and we
~ ' . .~'ii1\"}la1j1ied by w and each 01 u~ as aforesaid
, .. _':,.6<1, to said Xampa lliih" ay Di,trict. Cany,m County,
.iall daim.~ for damage> for 110.-l OU 3C~"tJU1ll of !';\Ille.
.

f~~~tfe

.P':·: :;::: . . :;~~::~,
it:.:'' ~,' i~\••~y:i{~-':-: ,,·:•'.:~J~R,;.."~ ~~~
\\'~~:
1

.. , ,:'\s·-c.:.:·:. . .", . , . , ......... ~ ; r ) .

.

.

. ..... , •. -~ ..·,. . , ...... , .·. , :'.,: . ............ ,.. .. .

·

.(Sl~. \L)

~ .... ~ . - - ~ ~ .... (SE,\Lt

· ..................................................... (SEAL)~

.

...................................................... (SEAL)

. . . . . . . . . . . . . . . . . . . . . . . . . . . (SEAL)
. . . . . . . . . . . . ................................ (SEAL 1•
............................................. (SEAL)
........................................................ (SEAL)

~:-

t
------•r
tt~' .·

rt:,·

c:···.. ;

--,-'-'-Ill-~-......:. ---.~~
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:l·" ·--::
I-·

_,,:--·.•_ca·,_.
.. _.,. .. ,."_,.. ,, .. •

,,,,•'!'e'o'''••••••

}
State of Idaho
ss.
County of Canyon
the
'1'~\ I hereby certify that foregoing instrument
O \ is a true and correct copy of the original as
:the same appears in this office.

,....•""e:,~fl>-;••••• ,:- II.)',,....

::l *ll ·••c,ou,t,,.A}

• J} joATED

:O l-:Jl

~-' i .-·_ 01 /r1-(ao1'i
\\ i\.~.
~;,-,••':OAO<i.•••O~ I CHRIS YAMAMOTO, Clerk of the District Court
Recorder
. . .,,,,,.► F c··,..:~""-••'...... B land~Officio-,.,.,.:

o·..

''••uu,n••••

Y-+--,,.=i-,- -'..,l..ll~:;... .------Deputy

~
ll

-r,

<.P

:i,

0

::r

w

00

0

.r

t.n
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w

(11

-.l

arid a-ti:
sei:i;ed

o_eid

.. (SE/,½).

State ~r.Ia:ntio,·

::-:·,·..··

,t'

r)as •.

County oJ~ Canyori,_

.

) .·

:,::• :..

-.-_.

-,_ .:,._" :· ,\~i~{i:til~~:S/=
.:::<- ·;:- .-, . - .
;.!',l:<1.!ii\t.f·?°ul18&;.~.11d·_.~:c-Qfi'i!)io,.{llerk

(PrtOB,.T:.! :,.UU!(T SZ/,L)

-ot

STNr·.::: ;J/ ID/.1-IJ

)

County_ ~\:'Cantcfn .·

''..,.. ::-::-...

irsi .

.... -·.

_Geo, H. v:nn u;r
·.,:;-·.
. .:.~ ..

·, --~-. ·: ·: ·.

_

~.J.

_._,

__

'!·--- :: ..

·1_:

._·-::,

·1;i1e

In tho (,iutter ~f
· 01•11.Lu;1bou 1

·

. The potitcioil 9r.. Jom11_s ~~- ,i;.~~~01,L'{•:~~:}f~~.P~.,- .:9J.t.~Yi;,.1ff~.41i~Y:{, I~~~o 1,)191:111.0:i-01•!1
•

•

••

,,,•,1

•

•o

,,•

O.

,',

•,,J"

;"

',,P,1..~~,... ,

i' lled h111•ei 11, l'.1•u:,i1ii;. t'Ol' .a· d,_~°91!8~.;(!llta!>l:i.~h.l;_ii,'ir.f~_ci?i;1i-'.,1ii~"te :;
•

.

.

• .. .

..,

. ' . ·• ,.._. , . .,_ ~:-

~:,. ,•:.,:-.

'••

'

~

•••

O

tofo~Jliiiiiihitf-.prcip_iifti"t;
.,obm_ing' •
'
- .. '

• ~'· ''""·' <· ,•'>. .-1 .••. ,,. ,. •.r • ' • • "

lOt~-.a~ii ~r_-l,ili_;\i-~tMi,~-;: ~lri_~~':,j{~:~Rf~\;1l{t~h~b)!!t/s~(i~'s_ii·1·. ·.
hos -~,~-n: 'siv~n·-,4{"d:t~•~~:~~~:·:_9y/ \~iif,i~{{t~ri1uii~'ef#i.i~~d,_,~d; ~aii.~ \;,t'iir"el}

on ~<Ji,;µl111•ly to. be· h11el'd,_ ~·111s·:

notioo of. lillOll bouri:1111

r

_i~~->~·t~ti~~(f~i_:\1/(i:W~~~~ }ii\~9l{.j.i,ff'.•;;~,~fJ~()1;~i~!1~~-._: ·: ·.: ·_ ·: ·

11ei•ei11, ·111 aooo~;_ll~i;oii _wi_~~,. !\lid. :l.t. i·u~·tl,1ilr .;ppo.ari~G -~rb_ai "sii~!l.:·;p~t'ih·qn',\li.ii~ ;~h~i-iin•id_·.:.1'.<!m~~'.;o',

f

1

~iptiin

and·.

_;·:;-

Idaho,
on the ),2th
<10:y · .;,r.
.
.
law; the roi_i0~1(ng

of ssi.d
Lupton; aged

3:S

year~:( al~

.._._ .
-·:.:--··
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__

..

.. ;

·- .~:;

' i:
·-··:•,._.. . ·,;-:} ·_ ..

:,

-:_.. .

~:,1:,::::;::::;';;:/:;~:;~~t;;;;;t:,t;~½:j:,t:;i;;":,:t~.iti,::-:;,

OM•' o> ' " "

. person al :pro1,er,ty hereihil_i'.te'r i-pari~j!iuiar1y':1;ieti'ro
1•tfr;{!nd;"deooi.'ibed,

I

I

£f~itft~;~I:i~t;i:::tt~;<i·:~~·:::::·::·:;:,,. :,.

:::::::::::::~::::{::1f

0

0

That ~nid ,pr~pe rh hes :bee~ l!~~l'ai ~ed .'ati,ii11~
.ti>t~l' ),uci. of .;J1~; 27·5,_oo;. tlint ~ha.
Value 0~ the estate. or ·tile
o~-~
total appraia ed voiue or, 'sai:d •prope_r.tl;:,.tha't !;l(a:"ii'o
i~ :i:om~s'-O/iiµ~to.h. 'is· 'en\1ti ed, ._a·s :sui,vfv ing'
. .
.
. -·: ... · ~ :.~-- ,;':,=•_:;,-.:;·_' .... ~~-.
·._: \':_-,_.j --~- ,-.··_;··~- .. :·:-·.'·•:·:: -~- . •' :-, ::: ·.. _:• ·,:·:'·.
husban d of suid daoede nt, to-.en .,#xeaiplii,?1_1~of:
•.Jp)lr"~':i!>U.Sii1!,lj. '.1m'd';.l{~/c!,M ·J?qp,ars.: ($4,000,
'Q_0):, IIJ\d ..

'.~~~if_

I

I

;~~titfr·~ :;~~-~~~i~f (-~~i:i~tt~f/ig~:s~'.i~~---,?~-~-;h;~i(.~r{~~;iii ,:.:_-:. '_.~ .

::::·::::,:::::.:: ·::: :j:;~'.;'li:~1;I,1:1:~~?~!:iJ:tm10rtrtt·~~,::-...-·•,; .· ;' .· . .
1

Al\d

•

but :,\iad ·1n't·a.11tote j - that .

;Lt

flli'-tlle~. 'appenr in;; -t!1a.t_.'!iil•::thjj-,'llin~·er;fol:_·1'ilo'.lls._'s·o:
t,_:.f.01•tJr,iJ1-,.tl11i;•peti~iori•·iir•1 '-·..' ·:: =..=:,..

.: : :·,::=::.::!;:;~,!~i!&!~1!1ttf:t~~:~~t·>::;
and &hot .ll.1u•in6 sa_irt time

t~ay ,na<i.1i1red·;·~l\Ei.'P,ropli'1'~l1,'.lrere~nqi'j;!'.X:.'~"°l!!?.r.1\>e9, _ljy;·the

"' "" . . ::.:·;:;:t::tt!;:~ii\,)i~ii~i&'~;J1iii}I1'1J•il~•tlt~;;~J ,(;(. .
~r ·~oiri~ -'.ertq1•ts

ou1ental'y dispq11 tion 1ihntev er .o'f. · h_ei• ,;l',i~~~~'-!'j,it,'J_n:-:
.~~;19, ',1J_o·~1.1!\1,W··P,ll\ili!IPl;Y-: u1\f ~hil.\;i'i!l.ii),._~i,:,d· int-;',:
.
. ...
.
. .'
:' · =-.·,:
. . ; . ----~-

,::• ,;~~:: ·:: __..... ;:"i:' : ·· -:;.·::-~-; . ·.. ~-t, - ·---,:~· -: ,· :- ·,- -.... ·,,: . ~:>.. : .
·•:.; :·.;=·. . . .. .· . •·
astute ot·Neinp'a, ilnnyon .:loun1:,y~··tdo1J.<?·,·,oji,',";
ti_,a·:':l:"~~li:.aay.;.ot:.9.ot_o
.D~O,:--: :;;··-- - ._.·., .:· ,;. ·.-._ '· .· ,
.. .
. .-:.- : .. :.:.-;_.'.:-:{•::.::-.:-~(:~~ .. ~}\::·~~-:'~-~~;;::_.{·~tiO:l.•{.,~
,_.~\:
:-,:
~.::
......
_:·._-·:,:,··:
,_:"~-.,:'.-·
,:.-j ·:
··:·· :,•.Thn t · snid pro~e~tr_;~,r~.J.11iiJ~~~;,:~~~~~.<!!•9-.a~
y-.'~~~,~~l~~d',_-,Jo.i ·,o,l_\d~. ~.!1~ '!_~~e ,is i he~e&i. •
ndJ4dgell. c,nd lluoveo4 to bo>~ii~
01111· .tt10 t tho ::ieiid J~iao,; G. ·tupbo'11::b111'((\iµ~'.')'(~':',1
sf,,~ef~~l:a'ii;i\ids~:a,:·*~{',de.i!ii\),-'1iclL'to•·be ·'.t11e· -sol~·.. '": ' . ' :
surviv or-or oaid

;'.~;~~J~~)\~\fk:.'l#f:~l>tffiMi)h~~ '.~;\ -~~~}~(:3;;1}.:~r~ :t~P~~~- \ .', .:· ~,.

I

to hinl;
.

• ~.

. •·.1 •

estate
._:·-'-._.

or .said

.

:'•.

'l'llnt

inbo1'cire rero~•J.'8.cl. ·•o,

••
I

..

I

· 'rho Uorthi~ eiit ·Q.uirtit

:.

-- - .

if:!ii:i~Iirtififi!iu~t __

-,,t. e.;UO:~tli1f

-~!i i~~

,:JWl(; ;: >'- .•::.'.:.' ,:·., ·- ·.

-~r~§,:tj{t·'\/:.i:::_i-:/ ... ,

di t·oJias·: bl1are:to :·lialo
!is 'p){;~s
.,
ga bhiir \Vi.th':·~ii.J\Wi.i/l;~i\.elii~4~,~J ::
tbaro.un~o.:,l!eloµg-t,nG:-;or '.JI\-.
. FINU-tlia tpU:9W:i~f.:&.,is,0~11>
at the ·south1·tei.t-.:oorne» :<l:l'.
lfortltl'j el)t · Q,uiirter_".;-:('!'ii'i;).i ·o,:
( 3) iwrtti, -~i:jji'~e:,T_iv~/Oil ,:\le ~J/of:;pb:~
.. ,·.
Oounty', l:~o_li<?; -:tli~l!:11.a; _Np~.t~ ~l:.i>./!!>);~~;-. _ -1'
.t
... _,,.. .. . . .• . .
Twenty .(20h· a .<\;\.'s!ain,~13-'!1' .~9t:,:t;.i:i;,~,,~!!-',°
I!~!'(-:
iql\_.q+ -~·'', .. ..,: ..:, ·.
J,t;1t!ir!ll. ah·oJi :·wi.111\·.'.t~a.-\'f.~i\tq:Jl\~\?f,•,:~~i./l:/S!'...
,., , _.. ,t!i~~P,~ ,ao'!lih,-<..
,'
irnstar ly; ¥.lo11_g t/;!il ·.11,!1fd ·J11~!'~il
,:i;•;:; ,4~0/·P~-8~'.i ','l/Ol;'~_.;!>,r;:;1.el(le.,..:,to_ 1/h,e o'_",.. •

·. ·.

·=

0

I

••

..

··

!~~:::::?:.:!:::::::!;J!:ttSr:!~t{?l!l:lf:!!1.::1rh~ir::;:~~!::,:i2:)::;:?~r~,:.
--<
(E?t) or tJ:ie ,~9rMiwast·_ Qul!r,t.!i::-J~•rl~!-

~.o.+·'.a.eq~:l:9 _,!,l\Y.!l!l);Y-' 2P, /i
~ownship !J,'hr!)e, '· 3} · !'.{P.r:tlf,:',Jle4Ei!I <~YR;_'.-\
.~t .n~-~H?.f':'Jh_!',; l;!o,~~e.- ~la~i:-<::
dian · ;in .0e'.!1YO_J}

Qoµ,/lt_r,-;-; ~-p•fli_:;,th~n.(/'!)~Mt-;_p,~ tije_-,Nor~l!:''Ji~ne -~~
the ijortha est oorner,:0
.
11,.-eaid·1-Eest,·l!.!1l1'·:_(,E?t).-J..01'_ ,_tlla,•~or-thv1a.st.,

_.- -·

. ·.. !,·

.!i~it~11!~11~t:~!t~I~ixI!1ti~:fi:ti~~l!1ii!i!tlt~i:itit!llrtitf~~-;_ ·, . :, ·. :' r,:.:

,~:;,:nt~lt~11;[:r111t;~::I(~~::;,,:::',·,:i , ,•::

North1 iesterly ·41reoti on-.elon g,,.the.N or.th:.U -ne,-01'
·_seia .l'hylli e 0.ena-1·, .•

w ·"· ; ••

~

~· , ••
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· ,j

.·.'<

-

.~,,,,,,...,,,, jI

.

,~Jsr·· · ~~1·\...
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Half (Et;) of the North\'1est Q.uarter (NW¼); thenoe North on the \'/est
line of said tract, 1,068.3 feet to the plaoe of beginning.
Together vlith all water rights, ditches and rights of way for
ditohes thereto belonging or used in conneotion therewith, togather v1ith all the tenements, hereditaments and appurtenanoes
thereunto belonging or in anywise appertaining,
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. Cash in ban.'<: ....... ., ......... ,. • .. .. ~150. 00
Household furniture,
Farm Equipment.
One 1939 Deluxe Dodge Sedan,
Seventeen head of cows,
Eight head of Bulls,
Four head of Horses.
Twenty-six Hogs;
Done in open Court at Jaldwell, Canyon County, Idaho, this 10th day of
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A, Dr,

!

1945.

B, R, Riordan

(SEAL)-

Judge of the Probate Court,

State of Idaho,

l
)

SB,

County of Canyon, )
I hereby oertify that the fore-going instrument is a true and oorrect oopY' of the
original on file in this office

I

DATED- !,lay 10-1945
(PR0BATE COURT SEAL)

B. R. Riordan

I
i

Probate Judge and Ex-Officio Clerk of
the Probate Court of Canyon County, Idah_',

STATE OF IDAHO
ss.
County of Canyon
I hereby oertify that this instrW!lent was filed for record at the request of
J, G, Lupton May 10, 1945 at 3 minutes past 11 o'clock A. M,
S, S, FOOTE,
Ex-Officio Recorder
Fee

COMPARED

$ 2,00

By Josephine Ney, Deputy

INclTRUMi~NT NO, 298542
Probate Jourt, Canyon County, Idaho·~..

F I LED
Sept 18, 1944
B, R, Riordan Clerk
IN Tffii: PROBATE COU'.nT OF 'i'HE COUUTY .OF CANYON
STATE OF IDAEO,
IN TliE lv!i\'i"L'ER ul!, THE EST,','.i'E vF
PHEBE A, JONES,

ORDER CO!Ul'IRi,IING SAI,;; Ol!' HEAL ESTA TE:

DECEASED,

HAHRY M, JONES, The J::xecutor of the Estate of Phebe A, Jones, deceased, having
made to this Court and filed in the office of the Clerk ther_eof on September 6, 1944, a
return of his proceedings for the sale of property of said estate hereinafter set forth,
duly verified under oath, and a hearing on said return having been asked for therein; and
said matter after due proof of due notice made and given as required by lav1 and the order
of this Court, coming on regularly to be heard this -18-day of_September, 1944, and ~he
Court having examined 'the said return and having heard the testimony of witnesses in relation to the sale and in support thereof, and exomiried into the necessity for the sale and
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INSTRUMENT NO-----,

IR 'i'HE PROBATE COURT 10R C.Alm>N C001fff,
· IN THE MATTER OF THI IS'l'ATI )
t

OF

PIM 9l PARtIAL PiffiIBUTjOR

)

i
·t

JAMES G. LUPTON,

Deoeaaed. )

* • • • • • • • • • • • •. • )i
HOWARD WAnm LUPTON, individ ually and as executo r
of the Last Will and Tutuien t of Jamu a. Lupton, deoeaaecl, having on the 6th day ot May, A.D. 1958, tiled 1n Ua Court.a petition
for a partial distribu tion or aaid eatate, and setting forth among
othertbi nga th.atnot ic• to credito n haa been duly given aa ro-

quired by law and that lllOre than tour month• have elapoed since
the first publica tion of aaid notice and that there are no debts
said eatato remainin g wipaid, and that more than £our
months have elapoed since tho iaeuanc e ·or Letters Teatamentary to
the said Howard Wayne Lupton, and that inherita nce taxea to the
State o~ Idaho have been paid and that countei-aigned receipts are
on !'ilo, showing the paymont ot such inherita nce ta.xeo ae finally
ac&1ru1t

dotormined and found to be due and owing, and that the funeral
expanses and expense s or last sicknes s have been paid and'tha t
real estate taxes have been pnid, includin g irrigati on aaaea11menta
duo and owing as of the date or the death o!' the deceden t, and that
this is a proper matter tor partial diatribu tion.

In connect ion with said _petitio n !'or ~ial distribution it .rurt;her appears that this Court duly fixed the time and
place for hearing eaid petition for partial distribu tion and gave
due notice thereof as req\lired by law and by order ot the Court
and that such notice hao bean given,a ll in compliance with the
prov~eio ns of Sec. 15-1302 Idaho Code •
. The Court. turt~or finds that said deceden t died testate on bfarch S, 1957 • and that 1,,~Wilj j••~tame intary were iesued
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to Howard Wayne-Lupton on the 24th day ot April, 1957, and that
more than four months have elapaed since the 1aeuance of auch letters
testamentary.
The Court further 1'1.nda that Notice to Creditors
waa duly published as required by law in The Idaho Free Press,
a newspaper published in the City of Nampa, County of Canyon,State
or Idaho on the day fixed by uaid newspaper for the publication
of legal notices required to be published weekly, for four succeaaive weeks, and that the firet publication thereof wae made on the
27th day or April, 1957, and the laat publication thereof' was made
on May 25, 1957, and thereaf'ter this Court duly made and entered
its decree that notice to creditors had been made and given as
re·uired by law on the 29th day of March, 1957, and that the same
was thereby establlahed of record, an::lthat more than four months have
elapsed since the Nrst publication of notice to creditors.
The Court further finds that the Inventory and Appaaement of said estate was duly made and filed herein on January 31,
1958, and that the total valuation of said estate as shown by the
Inventory and Appraisement, and including special appraisement items
for inheritance tax purposes only was the sum ot $57,867.71 of which_
total valuationa the sum of ¢49,466.63 was the sole and separate
property of the decedent, and the sum of ~-3,163.72 was the cOllllllUDity
property of the decedent and his eurviving w1.fo, and the swn oi'
t6,217.42 was included as special appraia01Dent itema for purposes
of inheritance tax only and involved certain joint bank and eavings
accounts of the decedent and his surviving wife, and that a waiver
0£ objections to the valuations contained and set forth in said

Inventory and Appraisement baa been filed herein by the Tax Collector,
Inheritance Tax Divieion of the ::ltate of Idaho, and that more than
thirty days have elapsed since tha filing of said Inventory and
/,ppro.isements, and that the valuations therein contained and set
.forth are now final and conclusive.
Page 2.
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'I'he Cour t flll"t bw f1nd 8 tbat ~her e
are :no oNd iton

claim s file d or al.lOMed apin at aaid
uta te u appeara in the
reco rda and :N.l " ther eof', ancl that the
fune ral expenses and expe,na..
· ot the lut aickneaa of' said decedent
have been paid , and that all
dbbte owin g by the decedent have bHn
paid and that N4l eat.a te
taxe a and in-1 gat1 on esea81118nta aa to
the Nal prop erty here inarte r desc ribed aa owed by the dece dent
at the time or his deat h
have likew iae bean paid , and that the
payment ot expenaes or admin istra tion , inclu ding atto rney s i'eea
have been arran ged for.
The Court 1"urther .t'inds that this Cour
t has made 1ta
orig inal Ol'der and amended orde r dete
nain ing and aues ain,g the
amount due fl'OIII said esta te tor inhe
ritan ce taxu to the Stat e of
Idah o, and that such inhe ritan ce taxe
s have been paid in !\l.ll and
that coun tersi gned rece ipts from the
tax coll ecto r, inhe ritaa ce
tax divi sion of tho Stat e ot Idah o, are
on file 1n the Court showing
such payment.
The Court f'urt hor 1'1nda that Mar vin/Car. roll
. LUl)ton and
Howard Wayne Lupton are bOth persons
or full lega l age and are the
only devi seee under the will ot said
decedent who have any inte rest
in the real prop erty of the said dece
dent , and that the real prop .
e,t'ty here inaf 'ter doscribecl was the sole
and sepa rate pmp erty of
the said decedent at the time of hia
deat h, except that a cert ain
resid ence cons truc ted by the dece dent
and one acre 01' ground waa
to be set over to the e\lX'Viving wite
of' the said decedent whose
name ia Hatt ie B. Lupton, and f'or the
remainder of' her natu ral
l.Ue , and upon her deat h the said li.fo
esta te prop erty to then
vest tina lly ·in the said Marv in Carr oll
cf. ::.Upton ~ Howard Wayne Lupton,
sons of the said decedent in eoua l shar
es.
Tho Cour t turt her .find s that by the term
s and pz-0•
visio ns of the Last Will and 'l'es1iamen
t of said dece dent , duly ad•
mitt ed to prob ate in this COur t on
the 24th day of Apr il, 1957,
Hid dece dent Pl"()Vided among Other thin
gs .. to his real .pto pert y,
Page 3.
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erty, aa follo ws, to-w its
the same being his eole and. sepa rate prop
Nal prop erty of which I
n Re& lising that all of the
is my own aol.e and sepa rate
.,
eased
poea
and
d
am now aeise
by me prio r to my marr iage
ired
acqu
been
g
havin
prop erty,
on, on the 5th day or
Lupt
B,
ie
Hatt
,
wile
nt
preH
my
to
l&t.h and devi ae unto
befflJA
,
give
,
e.ton
tb8l"
I
,
1945
,
June
its Marv in Carr oll
my eons by a form er marr inge , to-w
and
reai d1q at Boiee, Idahato, Namp
Lupton, of lawf ul age, now
a,
ul ago 1 now resid ing
Howard Wayne Lupton1 _of lawt
name
'
ev8l')
or
Y
~
reau.
rate
sepa
Idah o, all or my auc and wheresoever eltua ted, the aame to
and natu re what soev er
lly, shar e and sbaro alike to
be-d ivide d betw een.t hem etJU&
thom selve s and thei r heirs
unto
881118
tho
hold
have and to
ver.n
rore
ns
assig
and
And, said will i'urth ar provided1
will
:1on of this , my.laastnGW
n That at the date of the 9r3:
the build ing or
mp
and teata znon t, I am conteion
erty,
of my sepa rate real prop
resid ence upon some port
said reeid ence , toge ther
and it is my wish and duir e that
ted
which the same is erec of my
with an aero of groun d uponexclu
uae and bene !'it
shal l be for the sole and on, andaive
y give , bequ eath
hereb
I
Lupt
B.
ie
Hatt
,
said wi.te
ence shal l be in
resid
such
1£
her,
to
sable
the
se
devi
and
to hold
my dent h, and to have and, with
exist ence at tho time of inder
of ner natu ral lite
tho same durin g the rema her deat
hl to my said sons here inthe rema inder over , up0n
aa1d ,to h.D.ve and to
arore
as
es
shar
l
befo re named, in enua r heir s and assig ns fore ver."
thei
hold the allll!o unto
life time ,
The Court .furt her i'iNl s that durin g his
ence UJIOn a porti on of his
the ell.id dece dent did build a new resid
doac ripti on or one acre of
sole and eepa rate propei•ty and that a
been coru itruc tod, is as
land whereon the 5aid new resid ence has

.follo ws, to-w it:
er of the N'lli of the IM¼ in
Commencing at the MW cornand
e 2 Weat ..t'rom the
Sect ion 20, Twp. 3 North CounRang
Idah o, end be&rill&
Bois e MeriClian in CanyonNorth ty,
boundary line or said
East 962 feet alon g the
cont or begi nnin g; then ce line
Sect ion 20 to the real poin
the North boun dary
tinui ng East 217.8 feet along
West
ce
e south 200 feet; thon llel to
of eaid Sect ion 20; thenc
200 feet on a line para the real
217.8 f'eet ; thenc e Nort h afore
a:la d secti on 20 to
the
or
dary
boun
the Weat
one (1) aero , togo thor with
g
ainin
cont
g,
nnin
begi
or
pdnt
ent righ ts.
all appu rtena nt wate r, ditch and• easem
are no debt s
'Jhe Court furth er find s that since there
that no bond shal l be reagai mt said esta te rema ining unpa id,
re rece iving a porti on or
.quir ed .rrom any lega tee.o r devi ses befo
tor part ial distr ibut ion.
aaid esta te as aoug ht in the petit ion
tion for p&rt •
The Court .furt her .find s that said peti
to and that the pray er ther eial distr ibut ion is prop er in this esta
of shou ld bo gran ted.
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NOW, '1'HBJIBP'OU By reason ot the pranbea atONHid
and on mot.ion ot Prank 7. Kibler, leq. attoi-ney

tor the petitioner,
1ndividuall7 and u executor Ulll no Objectioaa being made thereto
on tile b8Nin •11 11be tillle ~ tb1a bNrin&, Cid 1ihe Court being
tu1ly adv1Nd

u to tbe law Ulll
ORDDBD,

in the ,,.._... ,. it ia:

.lDJU1)QBD

AHi> DIORBBP and tbh doaa hereby

ORDER, ADJUDGE AND m:cau that the a'l&l'Yiw.n,; wite ot eaid decedent"

Hattie B. Lupton, 811d being a peroon ot full legal age is entitled

to have the reel property- berein&tter deacnbed, togath~ with the
reaidence thereon, and the same is hel"eby aet over, awarded and
distributed to her- in accordance with the terma and proviaio~ of
the last will and testament of' said decedent, but expressly l1m1ted
to the romainder other natl&J'al. lii'e, and upon her death the remainder ovei- to Marvin C8l'l'Oll Lupton and Howard Wayne Lupton, sows

o!' the decedent, ecually and ebare and shal'e alike and to have and
to hold the same unto their heirs and aaeigua forever. Said real
property relen-ed to in this paragraph is described as follows, t~
wit:

Comencing at the NW earner oft he NW; of the Ni!
in Section 20 Twp • .3 North and BAuige 2 West .from
the Boiae !,Jei,!dian in Canyon County, I~nAa~d
bearing

&aat 982 f'eet along the Hol'tb

bo

line

of &aid Section 20 to the real point ot beginning;
thence c0l"t1nu111& Bast 217.s feet along the North
boundary line of said Section 20J th~ce South 200
1'eot; thence Weat 217.8 1'eets thence Horth 200 feet
one. l1ne parallel to the Weat bound.81"1 ot the
aforeaaid Secti9!J, 20 to the~ point.of beginD:izlg,
containing one ,1) aci-•• together with all appurtenant water, ditch and easement rights.

IT IS FURTHER OBDElWl, ADJUDOBD AND DECREED and this
does bereby·ORDER, ADJUDGE AND DEORBE that purauant to the l.ut
will and teatamont 01' said decedent, that the .following deacribed
w
pz,operty be, and the same :la heNby awarded, diatributed , set over,·
assigned, granted and confirmed to Marvin Can'Oll Lupton and Howard

ll'ayna Lupton, aona ot the decedent, oo~, share and aharo alike,
and to have and to bold the ume unto tbtir heirs and uaigna forever, and said distribution ie made to them as atoi-eee.id in pur21uance
to tho terms and proviaiona of the laat will and teatament of 1Jaid
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to the add
decede nt, .and tbat the pro~ y ao d18trib'&ltilll Ul'91n
kmlll1
Marvin Cu-ro ll ~ and JkNaJid Wqne tupt;on , 1a ~
and duorib ed. u

follow , to-llit s

'l'ract 19• 1

(Ii} ot the
COJ!1118110ing a1i the NW come- ot the last HUI
·Rozoth an4 Baqit 2 w..t from the
mft ot Seo11ion 20. ' - •·J Comit7
, Idabo, tberloe &pt on the
Boiae Jla:ridian i n ~
of the Wts thee•
No~ line to the D· c ~ or Aid Et
a die'llaDCe of 1983 .s
So\l1lh on the But UM of •Mid wact t-wq
of the Phylli a
test to the Noz-th line of the ri~t-o
diNot ion·al ong t~ North
Canal; thence in a Rortl:ntutezolyPb.ylli
Canal to ~int ot
line of the right-o .t'-way ot tbelino ofo Hid
It ot the Wt•
ita inters ection with the Weat
feet to the "blace olthence North on •aid Weat line 1068.3
and
bepnn Sng: toPtb er with all appurt enant. vatc, ditch

eaaement rights .

Tract

K0 , 2
Twp. 3 l'icrth and n&nge
The ml¼ ot the W¼ or· Sectio n 20, :!.n
except 2 Weat .from the Boiaa Meridian in Canyon ot aaid riw~ or
ing theretr om1 ~ nn1Dg •t the SW corner
; thence Horth along the Weet linen ot
NWt aaid sectio n
the im,ere eectio or a
uid U, a distan ce of 391 feet, to
Hid U; thence Slly
Latera l Ditch with the Weat line of more
or leas, to the
along aaid LateN l Ditch, 490 f'eet,
292 feet to the
South line of aaid U sectio n; thtnoe Weat
tenant water,
appUl"
All
with
er
togeth
and
ling;
be,:im
o£
point
Alto o:x:oeptin.g thereh om one
ditch and eu.. -t
fi. Lupton tor the
acre or land to be d'iitri buted to Hattie
~ her death, the i-emain d•
:r,emainder of her natura l lif'e, and
HOWUd Wayne Luppon,
er over to Marvin Can-o ll LuptOn andto
tbair ho:1n and ®sign s,
· e"uall. Y, aha're and share alike, and
ea ~ollowa to-wit s
torevo r and. which ia deawibfil(l.tba
NW.i ot. hie HW4 in Sectio n
COllllleno!ng at. tbe NW ct>Z'ner ot
the Boin Uarldi an in
from
West
2
Range
and
North
3
Twp.
20,
1 But 982 teet al.o11& the
Canyon County, Idaho, am bearinf
real point ot
Morth bOI.Ull:larf line ot said Sectio n 20 to thealonK
the North
begim wig• th.ace contin uing &ult 211.s teat
SOU.th 200 i'eet;
boundary line ot s&id Sectio n 20; thence
No¥-tb 200 feet on a line to
·;thenoe Weat 217.a feet; thence0£
the afores aid Sectio n 20
pu&ll el to the Weat ~

eowi,,~_,_

~u ,

on.a (l) acre, to. the real point o£ begimd .ng, contai ning
and euome nt rights .
ditch
water,
enant
appurt
all
with
. · gother

IT IS FURTHER ORDERED, ADJUDGiD AND DECREED and this
shall be re(,uir ed
does hereby ORDER• ADJUDGE AND DECREE that no bond
itlg eaid port10 n8
from any of the penion a named herein boi'ore receiv
parti& l. diatri bution .
of said eatato ea diat.n6 \tt-ed,- 1n this deCNe or
of
D{mi, ·~11..0pen Court at c«ldw ell, this ~ day
.

May, A.D. 1958.

~~.
JSroSaie Jiiaie

"

(SEAL)

STATE OF IDAHO
Councy of Canyon

iss.
.
I

.

I li,re!,:i cerrth that ch~ ,ns1n1~nt
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} ss.
State of Idaho
Cour,:y of Canyon
the foregoing Instrument
!hat
I hereby certify
Is a true and correct copy of lhe original as
pears In this office.
the sam
-:} •
DATED
CHAI

:1

=1-.·--~-j j.

r

-~!!!:

=

I

"'~---~:=·•--.,,.-,~....,.Jr·
·1

•l".d,

THIS INDENTURE, Made this
, between

in the year of our Lord one thousand nine hundred and fi!"-:--, ::-eir,ht

",,

ii
of

I
?,JAaVII! CARROLL LUPTON, one of the de:visees and distrihutees of the . 1
:!Estate of James G, Lupton,decease d, and
Idaho
, State of
Ada
, County of
Boise

the part ""f

of the first pai1;, and

HOWARD \·/AYllE LUPTOH
I

Har.ipa

. Of

'I

the part

1

, County of

Can::•on

, State of

Idaho

of the second part,

WITNESSETH, That the :said part'1

of the first part, for and in consideration of the sum of.

1aJ~tiff8r~l¼i~ 4fJ-itif&~o?Rii t~U'i~s - - - - - - - - - i: h:n; p:id-~~~sd
granted, bargained
of the second part, the receipt whereof Is hereby acknowledged, ha
part
grant, bargain, sell, convey and confirm unto the said part
and sold, and by these presents do
heirs and assigns forever, all of the following decribed real estate,
of the second part, and to
, State of Idaho, to-wit:
, County of Canyon
situated In

,I

1-

'.i

The ml{: o.f the mt¼ of Sec~ion 20, in 'I'wp, 3 North and ::l.anre 2 '.ies•~
from the Boise Meridian in Canyon County, Idaho; exceptinf therefrom:
Be,:;innin1; at the S~'l corner of said I•m¼ of Ntll; said Section 20; t,hence
Hori;h alonr. the West line of said H, a distance of 391 feet to
the intersection of a Lateral Ditch with the \1est line of said H;
11
thence SElv alone said Lateral Ditch, li-90 feet,, more or less, to
the South line of said H Section; thence West 292 feet to t.hs pant ··,1
'
of :)e/:innin;:: and to,::;ether witl: all appur'Genant water, dil~ch and
easement richts: Also exceptin, therefrom one acre of land to :-,e
1
life,'
na',:.ural
her
distri,:uted to Hattie E. Lupton for the remf'.i:'"'rlsr o=:
1
;i
and upon her death, the remainder over to Marvin Carroll Lupton
and Howard \'Tayne LuJ?ton, equall:;, share and share alike, and to
!:
tih~ir heirs and assip1s forever, and which· is descril;ed as .follows,
to-wit:Commenc inr; at the N\'l corner of the lf;!-/; of the !Ui'; ia Sect,io:1
20 ,, . Twp. 3 North and nan.c;e 2 \·lest from the Boise !-Ieridian i:-i C:an:.ron.
Count:r, Idaho, and bearinr· East 982 feet alon,,, the North houndar:·
line of sai:i Section 20 to the real point of bef;innint; thence continuin·r; East 217,8 feet along the !forth boundar:, line of said 3ect,ion 20; thence South 200 feet,• thence i'!est 217,6 feet; \;hence
J~orth 200 feet on a line paraliel to the ',lest boundar:' of the aforesaid Section 20 to the real point of beginnint~,conta ininr.- one (1)
acre, together ·.,ith all appurtenant water, ditch and eal1ement rir:h<:.s.
'!'he ,rrantor Marvin Carroll Lupton does by the execution of this
conveyance transfer to the rrantee all of his undivided one-half
:j
interest in and to the premises hereinahove descrihed, sub.ject to
i
t
exceptions, and as one of the heirs and devisees of the estate-of
I
James G. Lupton, deceased, and as an undivided e..-ual interest was
dis~.rihuted to said r,rantor pursuant to a decree of partial distril:>ution dul•_. made and entered by the Probate Court for Can:,on
Count,·. Idaho·, on Ma~, 19. 1958,

E
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.~i.~~-:~:.,~:._ /~ j. ;··;t·:5•:· -~;_\

.·~~=
<,~fF;;aa wen 1n

ia::i;:~fi

· •,: ·,·p~!ll!,· together

T0·11:AVE';'. _

ti rs l\lid assigns forever,

with:.the ~Jilirte

' the 9uiet 11nd _peaceable
gainst the said part"\ .
ons w:homsoever, Iawfull
,· orever DEFEND.

11nd-;the ·saicFp
possession of the
of the first:•part;i
claiming or to cl ·

(Seal)
(Seal)
-'---...;.:__...;___;_;_,;._;__ _ _ _ (SeaJ)

STATE OF IDAHO

CooOn-::

}

'-:~~.~~~it1;;Ii,lll. It'~~fl~::::
:~
·~~ ~ :-, . - -.;,,,.. ....-~
;Marvfnfca;i.iii1f1\~µ11to~:1';: .:; ;.

.

';:

said State, personally appeared

.

.

·

~V:,\~:J: ~ei:;~r,on he whose nJ]lj~~~:±i~~i~}~'::f4thfu· lnstrument, and
,.,

'"~WHEREOF, I have hereunto-set.my and and
·.
~cate first above-.written.

fbced

by officiar seal the da:Y: and
--0

•.· .

. N _

.

Residirlg;~t'.~-., Caldwell

. >;octo:t,ef 10 •.1960 · •.
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of ldaho,-

,-Idaho

COMMENCING at the Northwest ~ti:i,"n~l" of Section 70 1
Township 3 North, Range 2 west, BoJse+Meddian, Canyon
county, Idaho, and bearing North .3·9°s 1' East 425 fe~e,
along the North boundary of the aforesaid Section 2b
to the REAL POINT OF BEGINNING, thence continoing
North 89°51' East 200 feet1 thence
·
• South a distam:e of 435. 6 feet, thence
West a. distance of 200 feet, thence
North 435.6 feet, on, li_ne parallel to the West
boundary of the afore$aid Section 20 to the POINT OF
Bf!GINNING. ·

i

1'0 HAVE AND TO HOLD the sn!d premises, Whir'thqll' ap1n1rte'1!lntee 1into the .aid Grunt~~ ,
their
l1elrs ttnd 11s1ngns fo.revi!I', Amtth~_11111d GrA11tol' s do
hereby covenant to
and with the said OrantL-e s , thnt
the y are
tfle owners In fee elrnple of auid pr11rnlae1: t.h;.t
said premises are tree from 11II eneurnbrnncell

and thnt
I

Dnted:

t:ti~

will warrant and defend the 11111rte from 1.dl 14\wf\.!l ~Jidli'Ji whu~IICiev~r.

b-tffb1 sl,

l'?.t}J

fi
C,Q
Q)

(JJ

ho fJ (!lhtm,•s
uni! 11cktK1wl"1K~'ll tQ
·,

ull'd th~

•mnv.

·----·~-- •--- ---

EXHIBIT
,.

.

-"~•<:l'.t\'-,,--r~ .', '~ rH•!H.'flff 1{f•i'tHlftfirtH
•.<;
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THIS FOBM FURNISHED COURTESY OF:

ALLIANCE TITLE &

ESCROW CORP.

WARRANTY DEED
FOR VALUE RECEIVED

ROY BEETS and JUDITH BEETS, husba nd and wife

GRANTOR(S), does(do) hereby GRANT, BARGAlN, SELL and CONV
EYunto

WILKINSON and JULIE D. WILKINSON, husba nd and wife·

GRANTEE(S), whose current address is:
the following described real property in
described as follows, to wit:

KALVIN B.

2403 W. ORCHARD AVENUE, -NAMPA,· IDAHO 83651

CANYON

Courtly, State of Idaho, more particularly

COMMENCING at the North west corne r of Secti on 20
Towns hip 3
North , Range 2 West, Boise Merid ian, Canyo
n
Count
y, Idaho ,
and beari ng
North 89 degre es 51' East 425 feet, along the North
bound ary
of the afore said Secti on 20, to the REAL POINT
OF
BEGINNING; thenc e conti nuing
North 89 degre es 51' Ea·st 200 feet; thenc e
South a dista nce of 435.6 feet; thenc e
West a dista nce of 200 feet; thenc e
North 435:6 feet on a line paral lel to the West
ary
· of the afore said Secti on 20 to the POINTbound
OF
BEGINNING.
.
EXCEPTING there from the South 100 feet thereo:i:l!
... ,
TO HAVE AND TO HOLD the said premises, with their appbrt:e
riah'tes un:to the said Grantee(s), and
Grantee(s) heirs and assigns forever. And the said Grantor(s) does(do
) hereby covenant to and with the said
Grantee(s), that Grantor(s) is/are the owner(s) in fee simple of said
premises; that said premises are free from
all encumbrances, EXCEP T those to which this conveyance is
expressly" iriade subject" and those made, suffered
or done by the Grantee(s); and subject to reservations, restrictions,
dedications, easements, rights of way and
agreements, (if any) of record, and general taxes and assessments,
(including irrigation and utility assessments,
if any) for the current year, which are not yet due and payable, and
that Grantor(s) will warrrant and defend
the same from all lawful claims whatsoever.
Da""'~1999

~
~
JUDT~
HBEE T~
. ..

ROY ~EEifs - : ~

STATE OF IDAHO
COUNTY OF CANYON

)
)_

EXHIBIT
M ComnussionE ires: 01 27/03
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WARRANTY DEED

FOR VALUE RECEIVED
KALVIN B. WILKINSON AND JULIE D. WILKINSON, husband and wife

GRANTOR(s), does(do) hereby GRANT, BARGAIN, SELL AND CONVEY unto:
unmarried man

MANUEL DOMINGUEZ,

, Nampa, Id.
GRANTEES(s), whose current address is: 2403W. Orchard Ave.
County, State of Idaho,
the following described real property in canyon
more particularly described as follows, to wit:
SEE EXHIBIT "A" ATTACHED
(Continued)

an

83651

}
State of Idaho
ss.
County of Canyon
I hereby certify that the foregoing instrument
is a true and correct copy of the original as
the same appears in this office.
DATED
CHRIS YAMAMOTO, Clerk of the District Court
~ an~~corder
·

By -

....,
C

Deputy

TO HAVE AND TO HOLD the said premises·, with their appurtenances unto the said heirs and assigns forever. And the said
Grantor(s) does(do) hereby covenant to and with the said Grantee(s), that Orantor(s) is/are the owner(s) in fee simple ofsaid
premises; that said premises are free from all encumbrances EXCEPT those to which this conveyance is expressly made
subject and those made, suffered or done by the Orantee(s); and subject to reservations, restrictions, dedications, easements,
rights of way and agreements, (if any) of record, and general taxes and assessments, (including irrigation and,tttility
assessments, if any) for the current year, which are not,yet due and payable, and that Grantor(s) will warrant'and defend the
same from all lawful claims whatsoever.

Date:

Pecember 16, 2004

)(~

· Kalvin B, Wilkinson

EXHIBIT

Notary Acknowledgment- see page 2
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.

WARRANTY DEED - NOTARY ACKNOWLEDGMENT(S):

.

State of lda~ounty of Canyon, ss.

On t h i s ~ day of 16th in the year of December, 2004, before me, the undersigned, a Notary Public in
and for said State, personally appeared Kalvin B. Wilkinson and Julie D. Wilkinson known or identified to
. me tobe the person(s) whose name(s) ls/are subscribed to the within instrument, and acknowledged to me
!t,,,,,,,~J:"'"••~,,.
e/she/they executed the same.
i,,.
.l..-"
,...~ -'-.~ ln• 8
..,. t. ~.,.
.,,ff- ~V"

~

~

:

Anne M. Slayton
Resl ing at: Nampa, Idaho
My commission expires: 02-19-10

.;;y- •••
y ••

~•

I ~01',t

:* :
! .:
•

......

•

i I.fl\

~
._r.,._
~ 0 W.r

~J- \

i'\
I

,_.••

I
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lla L\C I ~\.1
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LEGAL DESCRIPTION (continued)
EXHIBIT"A"

Commencing at the Northwest corner of Section 20, Township 3 North, Range 2 West, Boise
Meridian, Canyon County, Idaho, and bearing
North 89°51' East 425 feet along the North boundary of the aforesaid Section 20 to the REAL
.POINT OF BEGINNING; thence continuing
North 89°51' East 200 feet; thence .
South a distance of 435.6 feet; thence
West a distance of 200 feet; thence
North 435.6 feet on a line parallel to the West boundary of the aforesaid Section 20 to the
POINT OF BEGINNING.
EXCEPTING THEREFROM the South 100 feet thereof.

Page 432

2018-032388
RECORDED

07/24/2018 03:16 PM
CHRIS YAMAMOTO
CANYON COUNTY RECORDER
$15.00
Pgs=3 PBRIDGES
TYPE: DEED
ALLIANCE TITLE - BOISE PRODUCTION
ELECTRON/CALLY RECORDED

This Instrument Prepared By:
National Deed Network, Inc.
25400 US Hwy 19 North, Suite 236
Clearwater, Florida 33763
Return to and mail tax statements to:
Manuel Dominguez and Maria Dominguez
2403 W Orchard Avenue
Nampa, ID 83651

Property Tax ID#: _ _ _ _ _ _ _ __
File#: 388110

QUITCLAIM DEED

g

Ir .

2018, by and between, MANUEL
day of ,:S:t )
MADE this 6
DOMINGUEZ, a married man who acquired itle as an unmarried man, herein joined by his spouse
MARIA DOMINGUEZ, whose mailing address is 2403 W Orchard Avenue, Nampa, ID 83651, Grantor,
MANUEL DOMINGUEZ and MARIA DOMINGUEZ, husband and wife, whose mailing address is 2403
W Orchard Avenue, Nampa, ID 83651, Grantee.
Said Grantor, for and inconsideration of the sum of $0.00, to Grantor in hand paid by Grantee, the
receipt of which is acknowledged, by these presents remise, release, convey and forever quitclaim to
Grantee and to Grantee's heirs and assigns, all that parcel of land situate, lying and being in Canyon
County, Idaho, bounded and particularly described as follows:

SEE COMPLETE LEGAL ATTACHED AS EXHIBIT "A"

-------- -

APN#:
Commonly known as: 2403 W Orchard Avenue, Nampa, ID 83651
Together with all and singular the tenements, hereditaments and appurtenances belonging to or in
any manner appertaining to the property, the reversion and reversions, remainder and remainders, rents,
issues, and profits of the property.
To have and to hold all singular premises, together with the appurtenances, to Grantee and to
Grantee's heirs and assigns forever.

EXHIBIT

IIPage 433

IN WITNESS OF THE ABOVE, Grantor has set Grantor's hand the day and year first written above.

STATE OF
COUNTY OF

/.P?#O
<-dNZ~

)
)

, in the year of 2018, before me L.~&'§¥~ . , & ~ . S
On this ,LL~ of v°Z'..l 7"
[notary], personally appeared MANUEL DOMINGUEZ and MARIA DOMINGUEZ, known or
identified to me by producin_g sr'A;QF IZ>9?,!'IZ?5 to be the person whose name is subscribed to
the within instrument, and acknowledged to me that Grantor executed the same. In witness whereof!
have hereunto set our hands and affixed my official seal the day and year in this certificate first above
written.

LOREN EDWARDS
NOTARY PUBLIC
STATE OF !OAHo
,

~ < ~ .

Notary Public
My Commission Expires

~/4D.-!<~

No title search was performed on the subject property by the preparer. The preparer of this deed makes neither
representation as to the status of the title nor property use or any zoning regulations concerning described property
herein conveyed nor any matter except the validity of the form of this instrument. Information herein was provided
to preparer by Grantors/Grantees and /or their agents; no boundary survey was made at the time of this conveyance.
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EXIDBIT"A"
COMMENCING at the Northwest comer of Section 20, Township 3 North, Range 2 West, BoiseMeridian, Canyon County, Idaho, and bearing
North 89°51' East 425 feet, along the North boundary of the aforesaid Section 20 to the REAL POINT OF
BEGINNING; thence continuing
North 89°51' East 200 feet; thence
South a distance of 435.6 feet; thence
West a distance of 200 feet; thence
North 435.6 feet on a line parallel to the West boundary of the aforesaid Section 20 to the POINT OF
BEGINNING.
EXCEPTING therefrom the South 100 feet thereof.
Parcel Number:

----- ----

Property Address: 2403 W Orchard Avenue, Nampa, ID 83651
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Filed: February 21, 2019 at 9:30,

.§.m.

Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: S. M ~ Deputy Clerk

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No. CV14-18-11322

Nampa Highway District No. 1
Plaintiff,

COURT MINUTES

vs.
Brian Knight, Lisa Knight, Manuel
Dominguez, Chicago Title Insurance,
Quicken Loans Inc., Mortgage Electronic
Registration Systems, Inc., Landamerica
Transnation Title n/k/a Transnation Title &
Escrow, Inc., New Century Mortgage
Corporation, DOES 1 through 10,
Loandepot.com Lie, Maria Dominguez
Defendant.
JUDGE:
CLERK:

George A. Southworth
S. Maund

DATE: 03/25/2019
TIME: 11 :00 a.m.
COURTROOM:
CRT312 (11 :12-11 :14)
Patricia Terry
REPORTER:

HEARING: SCHEDULING CONFERENCE

APPEARANCES:
Counsel for Plaintiff(s):
Counsel for Defendant(s):

Brent Wilson for Mortgage
Electronic Registration
Systems

Mr. Wilson advised the Court that as he was sitting in the courtroom he saw a stipulation come
across in Odyssey that was filed by the other parties, for the record he had no objection to that,
however he wasn't' included in the discussions.
The Court noted for the record that Scheduling Order would be the Order of the Court.

Court Minutes - Heading - cv

Page 1 of 1
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Electronically Filed
2/21/2019 11:01 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Sarah Taylor, Deputy Clerk

EDON COPPLE (ISB NO. 1085)
DAVISON, COPPLE, COPPLE & COPPLE
Attorneys at Law
Chase Capitol Plaza, Suite 600
199 N. Capitol Boulevard
P.O. Box 1583
Boise, Idaho 83701
Telephone: (208) 342-3658
Facsimile: (208) 386-9428
edcopple@davisoncopple.com
Attorneys for Defendants
Manuel and Maria Dominguez
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NAMPA HIGHWAY DISTRICT NO. 1,
body politic corporate of the State of Idaho,
Plaintiff,
vs.
BRIAN K. KNIGHT and LISA M.
KNIGHT, husband and wife, MANUEL
DOMINGUEZ and MARIA DOMINGUEZ,
husband and wife, CHICAGO TITLE
ISURANCE COMPANY, a Florida
corporation, QUCKEN LOANS INC., a
Michigan corporation, MORTGAGE
ELECTRONIC REGISTRATION
SYSTEMS, INC., a Delaware corporation,
LOANDEPOT.COM, LLC, a Delaware
limited liability company;·TRANSNATION
TITLE & ESCROW, INC. dba Fidelity
Nation Title Company of Idaho, also dba
Fidelity National Title Company, 1;1. Delaware
corporation; and all unknown lessees and
tenants in possession of any or all of the
property which is subject to this action, and
any other person or entity, who has or may
have an interest in and to the property which
is subject of this action, reference for
conveniences by the fictious designations of
DOESl THROUGH 10,

Case No. CV14-18-11322

AFFIDAVIT OF MANUEL DOMINGUEZ
IN SUPPORT OF DEFENDANTS'
MOTIONS FOR SUMMARY JUDGMENT
AND IN OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT

Defendants.
AFFIDAVIT OF MANUEL DOMINGUEZ IN SUPPORT OF DEFENDANTS' MOTIONS FOR SUMMARY
JUDGMENT AND IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT- 1
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STATE OF IDAHO )
) ss.
)
County of Ada
MANUEL DOMINGUEZ, being first duly sworn upon oath, deposes and states:
I am one of the Defendants in the above matter and make this affidavit based upon my
own knowledge.
I acquired my property at 2403 W. Orchard Avenue, Nampa, Idaho, on December 16,
2004. At the time I purchased the same I had no knowledge that there had been a deed signed to
the Nampa Highway District. I paid $200,000 for the home. I paid for and received a title
insurance policy which did not disclose the 1941 deed involved in this matter.
Since moving into the home, Orchard Avenue in front of my home has remained the
same width. There is pavement that is 22 feet wide, with 11 feet on each side of the center
white line on the street to the white line on the edge. This is the same on the Knights' property.
Immediately adjacent to the pavement is dirt/graveled area that extends to my yard. Of
this area the Highway District has only placed gravel on 3 to 4 feet.
The first time I became aware of the Highway District's deed is when my attorney Mr.
Copple called me on the phone in the fall of 2018 advising that the highway district claimed
ownership of 33 feet adjacent to my home to the public right-of-way.
DATED this2-/1r"day of February, 2019.

;?(;~
~~
MANUELDINGUEZ
Zf ~~ day of February, 2019.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2,/~rday of February, 2019 a true and correct copy of
the foregoing was served upon the following:
Kimbell D. Gourley
Jones, Williams, Fuhrman, Gourley
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701

U.S. Mail, postage prepaid
Hand p~i..V.~!ed
□
1~ ':~f\,
Fac~itrt1hf
□
\,r1.,,
·.
iCouilt"'E-service ·
181
kgourley@idalaw.com

Wyatt Johnson
Anthony Shallat
Angstman Johnson
199 N. Capitol Blvd., Ste. 200
Boise, ID 83 702

□

□

U.S. Mail, postage prepaid
Hand Delivere~, _,
□
Facsimile
□
iCourt E-service
181
wyatt@agnstman.com

~
E Don Copple

AFFIDAVIT OF MANUEL DOMINGUEZ IN SUPPORT OF DEFENDANTS' MOTIONS FOR SUMMARY
JUDGMENT AND IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 3

Page 439

Electronically Filed
2/28/2019 2:56 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

Wyatt Johnson, ISB: 5858
2
3

4
5
6

1

Anthony M. Sha11at, ISB: 9572
ANGSTMAN JOHNSON
199 N. Capitol Blvd., Ste 200
Boise, ID 83702
Phone: (208) 384-8588
Fax: (208) 853-0117
wyatt@angstman.com
anthony@angstman.com
Attorney for Defendants

8

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

9

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
10

11

NAMPA HIGHWAY DISTRICT NO. l, a
body politic corporate of the State of Idaho,

Case No. CV14-I8-I 1322

12

RESPONSE AND OPPOSITION TO
PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT

Plaintiff,
13
14

15
16
17

18
19

20
21
22

23
24

25
26
27

vs.
BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMINGUEZ,
an individual, CHICAGO TITLE
INSURANCE COMPANY, a Florida
corporation, MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a
Delaware corporation, LANDAMERICA
TRANSNATION TITLE NIKIA
TRANSNATION TITLE & ESCROW, INC., a
Delaware corporation, NEW CENTURY
MORTGAGE CORPORATION, a California
corporation, and all unknown lessees and
tenants in possession of any or all of the
property which is subject to this action, and
any other person or entity, who has or may
have an interest in and to the property which is
subject of this action referenced for
convenience by the fictitious designations of
DOES 1 THROUGH 10,
Defendants.

28
29

RESPONSE AND OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - PAGE 1
A• J Matter: 8017-018
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The Defendants, Brian K. Knight and Lisa M. Knight and Defendant Quicken Loans Inc.,
2

by and through their counsel of record, ANGSTMAN JOHNSON, submits this response to

3

Plaintiff's Motion for Summary Judgment in the above-entitled proceeding.

In response to

4

5

Plaintiff's Motion, Defendants states as follows:

I.

6
7

PROCEDURAL BACKGROUND

On October 25, 2018, the Plaintiff, Nampa Highway District No. 1 ("Nampa Highway") filed

8

a complaint to quiet title to, among other real property, a certain strip of land (the "Right of
9
10

11
12
13

Way") which intersects and runs through Defendants Brian and Lisa Knight ("Knights")
property.
On February 13'\ 2019, Nampa Highway filed a motion for summary judgment. On
February 14t11, 2019, the Knights and Quicken Loans Inc. ("Quicken Loans") filed a motion for

14
15

summary judgment to dismiss them from the suit. On February 21, 2019, Defendants Manuel

16

and Maria Dominguez filed a motion for summary judgment to dismiss them from the suit. All

17

three motions for summary judgment have been noticed for a hearing on March 14, 2019.

18

II.

LEGAL STANDARDS

19

Idaho Code §55-812 mandates that "[ e]very conveyance of real property other than a
20
21

lease for a term not exceeding one (1) year, is void as against any subsequent purchaser or

22

mortgagee of the same property, or any part thereof, in good faith and for a valuable

23

consideration, whose conveyance is first duly recorded."

24

Idaho Code §55-606 further provides "[ e]very grant or conveyance of an estate in real
25
26

property is conclusive against the grantor, also against everyone subsequently claiming under

27

him, except a purchaser or encumbrancer, who in good faith, and for a valuable consideration,

28

acquires a title or lien by an instrument or valid judgment lien that is first duly recorded."

29

RESPONSE AND OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - PAGE 2
A• J Matter: 8017-018
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"The purpose of the recording act in a race-notice jurisdiction, like Idaho, is to allow
2

recorded interests to be effective against unrecorded interests when the recorded interest is taken

3

for a valuable consideration and in good faith, i.e., without knowledge, either actual or
4

5
6
7

constructive, that unrecorded interests exist." Regan v. Jeff D. 157 Idaho 758, 763-764, 339 P.3d
1162, 1167-1168 (2014) (internal quotations omitted).
"The 'Shelter Rule' provides that one who is not a bona fide purchaser, but who takes an

8

interest in property from a bona fide purchaser, may be sheltered in the latter's protective status."
9

10

Sun Valley Land & Minerals v. Burt, 123 Idaho 862, 868, 853 P.2d 607, 611 (1993). When

11

adopting this rule, the Sun Valley Land court recognized "a bona fide purchaser can transfer good

12

title to a person who has notice of a prior adverse equity or right." Id.

13

"Once the right to have a mistake in a deed rectified is shut off by conveyance to a bona fide

14
15
16

purchaser, a grantee from such purchaser is entitled to the same protection. " Regan v. Jeff D.,
157 Idaho 758,763,339 P.3d 1162, 1167 (2014) (internal quotations omitted).

17
18

III.

ARGUMENT

Nampa Highway bases its motion for summary judgment on the fact that the Right of

19

Way Deed of Trust was recorded prior to when the Knights took possession of the Property, and
20
21

the allegation that traffic on W. Orchard Ave. should have given the Knights constructive notice

22

to the Right of Way Deed. Nampa Highway relies on the Race-Notice Statute and the case law

23

analyzing this statute. However, Nampa Highway ignores the Shelter Rule which allows a

24

purchaser of real property to be shielded from interests recorded prior to the purchase if a bona
25

26

fide purchaser held the property prior to the adverse recorded interest. Thus, the Shelter Rule

27

defeats both the constructive notice of the Right of Way Deed and the alleged actual notice of the

28

highway use.

29

RESPONSE AND OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - PAGE 3
A•J Matter: 8017-018
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A. Nampa Highway never used the Property.
2

Nampa Highway alleges that the Knights had actual or constructive notice of the Right of

3

Way Deed pursuant to the construction, use, maintenance, and/or physical possession of W.
4

5

Orchard Ave. by the public. This claim does not match the evidence submitted in the record.

6

Nampa Highway fails to identify testimony that the Knights knew that public use of the road

7

equates to personal knowledge that the Right of Way Deed overlapped with the deed they

8

acquired form the Downs. The affidavit from Eric Shannon filed on February 13, 2019, a
9

10

representative from Nampa Highway, states that the "W. Orchard Avenue Highway adjacent to

11

the Knight Property... has been maintained and repaired at public expense.... ". This statement

12

can only be offered to prove that the road, and not the legal description of the Right of Way

13

Deed, was used by the public.

14

Furthermore, testimony from Brain Knight refutes the claim that the Knights were on
15
16

notice of the use of the right of way by the public. The affidavit of Brian Knight filed on

17

February 21, 2019 affirms that the "only" area that Nampa Highway maintained outside of W.

18

Orchard Ave. was the "three inches" between the pavement and his property. Thus, Nampa

19

Highway cannot prove the Knights had actual or constructive notice of the Right of Way Deed
20
21

due to use by Nampa Highway.

22

B. The Shelter Rule Defeats any Actual or Constructive Notice.

23

Nampa Highway cannot escape the protective status granted to the Knights and Quicken

24

Loans via the conveyance from the Downs. Although it's undisputed that the Right of Way Deed
25
26
27

was recorded prior to the conveyance from the Downs to the Knights, it's also undisputed that
the Downs were bona fide purchasers of the property they acquired from Howard and Maxine

28

29
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Lupton ("the Property"). Thus, the Shelter Rule allows the Knights and Quicken Loans to take
2

the identical rights to Property held by the Downs.

3

Nampa Highway argues that the Knights' predecessors in interest were not good faith or
4
5

bona fide purchasers of the Property. Idaho law defines a bona fide purchaser as a party which

6

acquires title in good faith and for valuable consideration. See I.C. §55-606. Idaho law also

7

defines "good faith" to mean without actual or constructive knowledge of unrecorded interests.

8

See Langroise v. Becker, 96 Idaho 218, 220, 526 P.2d 178, 180 (1974). The evidence submitted
9
10

in the record demonstrates that the Downs acquired the Property from Howard and Maxine

i-J9 of

11

Lupton for "good and valuable consideration." See Statement of Undisputed Facts at

12

Defendants Knight and Quickens Memorandum in Support of Summary Judgment. This

13

unambiguous statement must be taken at face value due to the merger doctrine. See Camp Easton

14
15

Forever, Inc. v. Inland Nw. Council BSA, 156 Idaho 893,899, 332 P.3d 805,811 (2014). Nampa

16

Highway also has not submitted any evidence into the record that alludes to constructive

17

knowledge by the Downs that the Right of Way Deed existed. Therefore, the Downs must be

18

considered bona fide purchasers of the Property.

19

As such, the Shelter Rule allows the Knights and Quicken Loans to take clean title to the
20
21

Property regardless of the fact that Nampa Highway recorded the Right of Way Deed prior to the

22

conveyance to the Knights. See Sun Valley Land, 123 Idaho at 868. The Knights acquired the

23

Property from bona fide purchasers and thus may benefit from the Downs' protective status. Id.

24

This clean title flows directly to Quicken Loans' interest given that the Knights granted Chicago
25
26

Title the legal title they held in Property. The Shelter Rule makes no distinction between actual

27

or constructive notice, and thus defeats any of Nampa Highway's claim to the Properties.

28

II

29

RESPONSE AND OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - PAGE 5
A•J Mattel': 8017-018

Page 444

IV.
2

CONCLUSION

The evidence and applicable Idaho law does not support Nampa Highway's motion for

3

summary judgment, and as such it must be denied.
4
5
6

DATED this ~

of February, 2019.
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COME NOW, Defendants, Manuel and Maria Dominguez, by and through their attorney
of record, E Don Copple of the firm Davison, Copple, Copple & Copple of Boise, Idaho, and
hereby submits this Memorandum in Opposition to Plaintiff’s Motion for Summary Judgement.
The dispute in the pending case is the width of the public right-of-way on Orchard
Avenue. The Nampa Highway District is claiming ownership of 33 feet from the centerline of
Orchard Avenue. Defendants Knight and Dominguez have measured the paved portion of
Orchard Avenue at 22 feet with a graveled area of 3 inches on the Knight property and 3 feet on
the Dominguez property to date. The Nampa Highway District has not disputed this
measurement.
The Nampa Highway District’s initial claim to the 33 feet is based upon the 1941 deed
from Ora and J.G. Lupton to the Nampa Highway District which was not recorded until 1989.
Now it is also based upon the history of Orchard Avenue as set forth in the Affidavit of Engineer
Shannon and in particular his Paragraphs F and G in which the Highway District was in 1941
demanding 33 feet from the center line conveyances from the adjacent property owners before
“oiling” the street.
The deed in our case was signed by the J.G. and Ora Lupton in 1941. However, it was
not recorded and the same property was conveyed in a chain of title over 50 years later to third
parties who had no knowledge of the deed and paid value for the property.
Defendants Knight and Dominguez do not dispute that the Highway District owns a right
of way, i.e. Orchard Avenue but denies that the width of the road is 33 feet on each side of the
centerline. The Nampa Highway District interestingly has not submitted any evidence to the
Court to support the 33 feet width except the 1941 Lupton deed which does not take precedence
owner the deeds granted to Knight and Dominguez from their predecessors in interest.
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Most notably is the fact that Engineer Shannon in his affidavit does not state that the
width of Orchard is 66 feet or 33 feet on each side of the centerline of Orchard.
Hope Hastriter' s Affidavit has copies of the deeds conveying the property to Knight and
Dominguez attached as Exhibits and in Paragraph 20, page 7 of her affidavit points out that the
deeds contain "subject to existing rights of way for roads" and "except right of way for roads".
The response is that Plaintiff Nampa Highway District does not have a right of way that
extends 3 3 feet into the two Defendants' properties and the two conveyances add nothing to the
issues involved.
The Nampa Highway District's Motion for Summary Judgment should be denied.
DATED this 28 th day of February, 2019.
DAVISON, COPPLE, COPPLE & COPPLE,

By:

/s/ E Don Copple
E Don Copple, of the firm
Attorneys for Defendants Dominguez
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COMES NOW the Nampa Highway District No. 1 (“NHD”), by and through its counsel of
record, Jones ♦ Williams ♦ Fuhrman ♦ Gourley, P.A., and hereby responds to the Defendants’
Motions for Summary Judgment.

I. The Knights
The Defendants Brian K. Knight and Lisa M. Knight, husband and wife (collectively the
“Knights"), and Defendant Quicken Loans, Inc. ("Quicken Loans"), have filed a Motion for
Summary Judgment and correctly acknowledge that they are not bona fide purchasers, and that
their defense is premised solely on the “shelter doctrine", which defense is dependent upon
whether the Knights and Quicken Loans can prove the Downs were BFPs. However, the
evidence in the record does not support this position.

II. The Dominguezes
Similarly, the defendants, Manuel Dominguez and Maria Dominguez, husband and wife
(collectively the “Dominguezes”), have filed a motion for summary judgment supported by the
affidavit of E. Don Copple. The Dominguezes, like the Knights, are grantees of deeds to the
Dominguez Property executed and recorded after February 21, 1989, and are not BFPs for the
reason that they had constructive notice of the Deed of Right-of-Way. Rather, they too are
dependent upon the "shelter rule" as their only defense, and this defense is wholly premised and
dependent upon whether the Dominguezes can prove that Roy Beets and Judith Beets pursuant to
the deed recorded August 31, 1983, were BFPs. However, again, the evidence in the record does not
support this position.
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III. Chain of Title
The following chain of title of the Knight Property and the Dominguez Property is based
upon the affidavit of E. Don Copple, the affidavit of Anthony Shallat, and the affidavit of Hope
Hastriter:
Chain of Title on the Knight Property:
A.

W.A. & Lou Dedman transferred their interest in the Knight Property and the

Dominguez Property to Ora Lupton on or about April 5, 1920, by a deed recorded as
instrument no. 106303, records of Canyon County.
B.

Ora Lupton then transferred her ownership interest in the 33-foot strip of

land, bordering the centerline of W. Orchard Ave, for both the Knight Property and
Dominguez Property to the NHD by a deed executed on August 4, 1941, and recorded on
February 21, 1989, as instrument no. 8903057, records of Canyon County.
C.

The Probate of the Estate of Ora Lupton transferred the Estate’s ownership

interest in the Knight Property to James G. Lupton on or about May 10, 1945, by a decree
recorded as instrument no. 298481, records of Canyon County;
D.

The Probate of the Estate of James G. Lupton transferred the Estate’s

ownership interest in the Knight Property to Howard Wayne Lupton and Marvin Carroll
Lupton on or about May 18, 1958, by a deed and decree recorded as instrument nos. 457191
and 457276, records of Canyon County, Idaho, respectively;
E.

Marvin Carroll Lupton then transferred his ownership interest in the Knight

Property to Howard Wayne Lupton on or about May 21, 1958, by a deed recorded as
instrument no. 457369, records of Canyon County, Idaho;
F.

Howard Wayne and Maxine Lupton then transferred their ownership

interest in the Knight Property to Billy J. and Vonda L. Downs, husband and wife on or
about June 21, 1963, by a deed recorded as instrument no. 535645, records of Canyon
County, Idaho;
G.

Billy J. and Vonda L. Downs then transferred their ownership interest in the

Knight Property to Brian K. and Lisa M. Knight on or about July 9, 1998.
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Chain of Title on the Dominguez Property:
A.

W.A. & Lou Dedman transferred their interest in the Knight Property and the

Dominguez Property to Ora Lupton on or about April 5, 1920, by a deed recorded as
instrument no. 106303, records of Canyon County.
B.

Ora Lupton then transferred her ownership interest in the 33-foot strip of

land, bordering the centerline of W. Orchard Ave, for both the Knight Property and
Dominguez Property to the NHD by a deed executed on August 4, 1941, and recorded on
February 21, 1989, as instrument no. 8903057, records of Canyon County.
C.

The Probate of the Estate of Ora Lupton transferred the Estate’s ownership

interest in the Knight Property to James G. Lupton on or about May 10, 1945, by a decree
recorded as instrument no. 298481, records of Canyon County;
D.

The Probate of the Estate of James G. Lupton transferred the Estate’s

ownership interest in the Knight Property to Howard Wayne Lupton and Marvin Carroll
Lupton on or about May 18, 1958, by a deed and decree recorded as instrument nos. 457191
and 457276, records of Canyon County, Idaho, respectively;
E.

Marvin Carroll Lupton then transferred his ownership interest in the Knight

Property to Howard Wayne Lupton on or about May 21, 1958, by a deed recorded as
instrument no. 457369, records of Canyon County, Idaho;
F.

Howard Wayne and Maxine Lupton then transferred their ownership

interest in the Dominguez Property to Roy and Judith Beets, husband and wife, on or about
August 31, 1983, by deed recorded as instrument no. 985106, records of Canyon County,
Idaho;
G.

Roy and Judith Beets then transferred their ownership interest in the

Dominguez Property to Kalvin B. and Julie D. Wilkinson, husband and wife, on or about
May 26, 1999, by deed recorded as instrument no. 9920726, records of Canyon County,
Idaho;
H.

Kalvin B. and Julie D. Wilkinson then transferred their ownership interest

in the Dominguez Property to Manuel Dominguez, an unmarried man, on or about January
3, 2005, by a deed recorded as instrument no. 200500135, records of Canyon County,
Idaho; and
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I.

Manuel Dominguez, an unmarried man, then transferred his ownership

interest in the Dominguez Property to Manuel and Maria Dominguez, husband and wife,
on or about July 24, 2018, by a deed recorded as instrument no. 2018-032388, records of
Canyon County, Idaho.

IV. Facts
The facts in the evidentiary record establish the following:
A.

That the W. Orchard Avenue Highway adjacent to the Knight Property and the

Dominguez Property is a section line road and has been shown on NHD Maps as Segment No. 143
since 1921.
B.

That the W. Orchard Avenue Highway adjacent to the Knight Property and

Dominguez Property has been used by the public as a public highway since at least 1921.
C.

That the W. Orchard Avenue Highway adjacent to the Knight Property and

Dominguez Property has been maintained and repaired at public expense continuously since at
least 1921, by NHD or its predecessors in interest.
D.

The following is a true and accurate summary of the history of the public highway

known as W. Orchard Avenue adjacent to the Knight Property and Dominguez Property in Canyon
County, Idaho (Orchard Ave., Middleton Rd. to Nampa City Limits – Road Segment No. 143) (the
“W. Orchard Avenue Highway”):
a.

The NHD Board Meeting Minutes of July 27, 1920 state:

“It is the intention of the Board to commence grading operations when conditions
permit, on the following roads in the District…Orchard Ave…”
b.

The NHD Board Meeting Minutes of May 31, 1921 state:

“E. F. Stephens appeared before the Board in regard to reducing the width of certain
portions of Orchard Ave. in both grading and surfacing. The Board decided to make a
standard road as soon as conditions.”
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c.

The NHD map dated 1921, depicts this portion of W. Orchard Avenue

Highway as a public highway, with a designation of Road Segment No. 143.
d.

The Metsker’s Atlas Map of Canyon County, dated January 1939, depicts

this portion of W. Orchard Avenue Highway as a public highway.
e.

The NHD Board Meeting Minutes of August 5, 1940 state:

“A delegation of citizens residing on Orchard Avenue appeared before the
Commissioners asking that work be commenced on Orchard Avenue Road preparatory to
oiling the same in 1941. The matter was discussed as some length, but no decision was
made at this time as one of the Commissioners was unable to be present.”
f.

The NHD Board Meeting Minutes of June 2, 1941 state:

“A delegation headed by H. M. Chase appeared before the Board in regard to
putting Orchard Avenue Road in condition for oiling. Commissioners set Thursday
afternoon, June 5th, as a time for visiting this road and asked that deeds for right of way for
66-foot road be secured.”
g.

The NHD Board Meeting Minutes of August 4, 1941 state:

“A committee from Orchard Avenue again appeared to learn of steps taken to
improve Orchard Avenue Road. It was learned that an engineer had done some work on
this road to establish center lines, and the Committee was definitely told that they should
submit Right of Way deeds for thirty-three feet on each side of center of road to establish
this road before definite plans be made to improve the road. The deeds were to be filed in
the office of the Nampa Highway District.”
h.

On August 4, 1941, the “Deed of Right-of-Way” Article was executed and

notarized.
i.

A Rural Fire District (RFD) Map, dated 1941, illustrates this portion of W.

Orchard Avenue Highway, as being an “RFD Route”.
j.

The NHD Maintenance Map, dated 1952, depicts this portion of W. Orchard

Avenue Highway, has having already been paved by that time.
E.

The June 21, 1963 deed from Howard Wayne Lupton and Maxine Lupton,

husband and wife, as grantors, to the Downs, as grantees, specifically states the conveyance is
“subject to existing right-of-ways occupied by a road and drain ditch";
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F.

The legal description for the Knight Property per the Knight Deed borders on the

approximate centerline of W. Orchard Ave., and the 33-foot strip of property conveyed to NHD
pursuant to the Deed of Right-of-Way also borders on the approximate centerline of W. Orchard
Ave. Thus, the overlap of these two legal descriptions and the property at issue is the 33-foot
strip of property bordering on the approximate centerline of W. Orchard Ave. and a point 33 feet
south towards or on the Knight property. Of note, the Knights have not submitted any evidence
that the Downs qualify as BFPs, and it is the Knights’ burden of proof. Statements made by the
Knights’ counsel in the subject memorandum in support of summary judgment motion are not
evidence and do not satisfy the Knights’ burden of proof.
G.

The legal description for the Dominguez property per the Dominguez Deed borders

on the approximate centerline of W. Orchard Ave., and a 33–foot strip of property conveyed to
NHD pursuant to the Deed of Right-of-Way also borders on the approximate centerline of W.
Orchard Ave. Thus, the overlap of these two legal descriptions in the property at issue is the 33–foot
strip of property bordering on the approximate centerline of W. Orchard Ave. and a point 33 feet
south towards or on the Dominguez property. Again, of note, the Dominguezes have not submitted
any evidence that Roy Beets and Judith Beets are BFPs, and it is the Dominguezes’ burden of proof,

V. Legal Arguments
Based upon the above undisputed facts, the Downs and every other person acquiring an
interest in the Knight Property, and the Beets and every other person acquiring interest in the
Dominguez Property, would observe that the public highway known as W. Orchard Ave. was
located on a portion of the property as described in the Knight Deed and/or the Dominguez
Deed, and that Orchard Ave. was used by the public as a public highway.
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As set forth in NHD' s memorandum in support of motion for summary judgment on
pages 5 and 6, the Idaho Supreme Court has consistently held that possession by a person other
than the grantee of record is constructive notice to the world. The court specifically stated:
We have held that possession by other than the grantee of record is constructive
notice to a subsequent purchaser of the claim of the person in possession. Faien v.
Powlus, 96 Idaho 625,533 P.2d 746 (1975). We have also held that actual

knowledge of a prior encumbrance by a subsequent purchaser or mortgagee
renders his interest inferior to that encumbrance though not recorded. Treasure
Valley Bank v. Butcher, 117 Idaho 974, 793 P.2d 206 (1990); Farm Bureau Fin.
Co., Inc. v. Carney, 100 Idaho 745, 605 P.2d 509 (1980).

Kalange v. Rencher, 136 Idaho 192, 196, 30 P.3d 970, 974 (2001). See also, Paurley v. Harris, 75
Idaho 112, 117-118, 268 P.2d 351, 353-54 (1954)("One buying property in the possession of a third
party is put upon notice of any claim of title or right of possession by such third party, which a
reasonable investigation would reveal."); Langroise v. Becker, 96 Idaho 218, 220-21, 526 P.2d 178,
180-81 (1974) (one cannot be a good faith purchaser or encumbrancer when a reasonable
investigation of the property would have revealed the existence of the conflicting claim in
question.); W. Wood Investments, Inc. v. Acord, 141 Idaho 75, 86, 106 P.3d 401,412 (2005))
("One who purchases or encumbrances with notice of inconsistent claims does not take in good
faith, and one who fails to investigate the open and obvious inconsistent claim cannot take in good
faith." Citing MiddlekauffIL 110 Idaho at 916, 719 P .2d at 1176 (quoting Langroise v. Becker, 96
Idaho 218,220, 526 P.2d 178, 180 (1974)).
Both the Knights and the Dominguezes acquired their parcels with notice of the prior
recorded Deed of Right-of-Way. Thus, they are not independently BFPs. In addition, all of their
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predecessors in interest either actually granted the Right of Way Deed or were on notice of the
existing public highway, known as W. Orchard Ave, and thus also were not BFPs. Accordingly, the
"shelter doctrine" is not applicable and does not provide a defense to the Knights or the
Dominguezes.
Wherefore, the Knights and the Dominguezes having failed to submit any evidence that
the Downs and/or Beets are BFPs, the deed to the Downs having specifically referenced that the
conveyance is subject to existing rights-of-way, and W. Orchard Avenue having been used as a
public highway since at least 1921, NHD is entitled to summary judgment as a matter of law.
DATED this 28 th day of February, 2019.
JONES

♦ WILLIAMS ♦ FUHRMAN ♦

GOURLEY,P.A.

/s/ Kimbell D. Gourley
Kimbell D. Gourley
Counsel for Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 28 th day of February, 2019 a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
E. Don Copple
Davison, Copple, Copple & Copple
199 N. Capitol Boulevard
P.O. Box 1583
Boise, ID 83701

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court

□
□
□
□
~

Attorneys for Brian and Lisa Knight, and edco12ele@davisoncol2J2_/e.com
Manuel Dominguez
Sheila R. Schwager
Lars Lundberg
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court
sschwager@hawleytroxell.com
llundberg@hawleJ1roxell.com

□
□
□
□

Wyatt Johnson
Angstman Johnson
199 N. Capitol Blvd., Ste 200
Boise, ID 83702

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court
~att@angstman.com

□
□
□
□

~

~

/s/ Kimbell D. Gourley
Kimbell D. Gourley
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2/28/2019 6:23 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

Sheila R. Schwager, ISB No. 5059
Brent R. Wilson, ISB No. 8936
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5261
Email: sschwager@hawleytroxell.com
bwilson@hawleytroxell.com
Attorneys for Defendant MERS, as nominee for
Defendant Quicken Loans Inc. and its successors
and assigns
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

Case No. CV14-18-11322
JOINDER IN QUICKEN LOANS INC.'S
MOTION FOR SUMMARY JUDGMENT
AND IN OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT

Plaintiff,
vs.
BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMINGUEZ,
an individual, CHICAGO TITLE
INSURANCE COMPANY, a Florida
corporation, QUICKEN LOANS INC., a
Michigan corporation, MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS,
INC., a Delaware corporation,
LANDAMERICA TRANSNATION TITLE
N/KJA TRANSNATION TITLE AND
ESCROW, INC., a Delaware corporation,
NEW CENTURY MORTGAGE
CORPORATION, a California corporation,
and all unknown lessees and tenants in
possession of any or all of the property which
is subject to this action, and any other person
or entit , who has or ma have an interest in

JOINDER IN QUICKEN LOANS INC.'S MOTION FOR SUMMARY
JUDGMENT AND IN OPPOSITION TO PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT - 1
55749.0003.11749271.1
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and to the property which is subject of this
action, referenced for convenience by the
fictitious designations of DOES 1 THROUGH
10,
Defendants.

Defendant Mortgage Electronic Registration Systems, Inc. ("MERS"), by and through its
attorneys of record, HAWLEY TROXELL ENNIS & HAWLEY, LLP, hereby files its Joinder in the
Motion for Summary Judgment, and related pleadings, filed by Defendant Quicken Loans Inc.
MERS additionally hereby joins in Quicken Loans Inc.'s opposition to Plaintiff Nampa Highway
District No. 1's motion for summary judgment.
DATED THIS

Q.8¥-i day of February, 2019.
HAWLEY TROXELL ENNIS & HAWLEY LLP

Un

By (
Brent R. Wilson, ISB No. 8936
Attorneys for Defendant MERS, as nominee for
Defendant Quicken Loans Inc. and its
successors and assigns

JOINDER IN QUICKEN LOANS INC.'S MOTION FOR SUMMARY
JUDGMENT AND IN OPPOSITION TO PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT - 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I caused to be served a true copy of the foregoing JOINDER
IN QUICKEN LOANS INC.'S MOTION FOR SUMMARY JUDGMENT AND IN
OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT by the method
indicated below, and addressed to each of the following:
Kimbell D. Gourley
JONES ♦ GLEDHILL ♦ FUHRMAN
P.A.
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Attorneys for Plaintiff

♦

GOURLEY,

D U.S. Mail, Postage Prepaid
□ Hand Delivered
D Overnight Mail
□ E-mail: kgourley@idalaw.com
D Facsimile: 208.331.1529
0 iCourt

Don E. Copple
DAVISON COPPLE
199 North Capitol Blvd. Ste 600
Boise, ID 83702

D U.S. Mail, Postage Prepaid
□ Hand Delivered
D Overnight Mail
□ E-mail:
edcopple@davisoncopple.com
D Facsimile: 208.386.9428
0 iCourt

Wyatt Johnson
Angstman Johnson
199 N. Capitol Blvd., Suite 200
Boise, Idaho 83702

D U.S. Mail, Postage Prepaid
D Hand Delivered
□ Overnight Mail
DE-mail: wyatt@angstman.com
□ Facsimile:
0 iCourt

Dated:

-~/__'L_O_l ~
_2__._/_l _____.

JOINDER IN QUICKEN LOANS INC.'S MOTION FOR SUMMARY
JUDGMENT AND IN OPPOSITION TO PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT - 3
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Electronically Filed
3/7/2019 2:42 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

Wyatt Johnson, ISB: 5858
2
3
4

ANGSTMAN JOHNSON
199 N. Capitol Blvd., Ste 200
Boise, ID 83702
Phone:(208) 384-8588
Fax: (208) 853-0117
wyatt@angstman.com

5

6

Attorney for Defendants Knights and Quicken Loans Inc.,
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

7

8

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

9

10

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

11

Plaintiff,

Case No. CVI4-18-11322
KNIGHTS' AND QUICKEN LOANS INC.'S
REPLY IN SUPPORT OF MOTIONS FOR
SUMMARY JUDGMENT

12

vs.
13
14

15

16
17

18
19

20
21
22

23
24

25

BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMINGUEZ,
an individual, CHICAGO TITLE
INSURANCE COMPANY, a Florida
corporation, MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a
Delaware corporation, LANDAMERICA
TRANSNATION TITLE NIKI A
TRANSNATION TITLE & ESCROW, INC., a
Delaware corporation, NEW CENTURY
MORTGAGE CORPORATION, a California
corporation, and all unknown lessees and
tenants in possession of any or all of the
property which is subject to this action, and
any other person or entity, who has or may
have an interest in and to the property which is
subject of this action referenced for
convenience by the fictitious designations of
DOES I THROUGH 10,

26

Defendants.

27
28
29

KNIGHTS' AND QUICKEN LOANS INC'S REPLY IN SUPPORT OF MOTIONS FOR SUMMARY JUDGMENT- PAGE I
Matter: 8017-018

A♦J
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1. OVERVIEW
2

Plaintiff, Nampa Highway District No. 1 ("NHD") responds to the summary judgment

3

motions by Brian and Lisa Knight ("Knights") and Quicken Loans Inc. ("Quicken Loans") with
4
5

the argument that the Downs (predecessors in interest to Knights and Quicken Loans) are not

6

bonafide purchasers ("BFPs"). More precisely, NHD argues that Downs must have had actual

7

notice of the physical road, thus could not be BFPs. However, notice of the road is not notice of

8

the claimed right of way. Any portion of the claimed right of way that does not underlie the
9

10
11

12

existing roadway is void as against Knights and Quicken Loans by operation of the recording act
and shelter doctrine.
2. ARGUMENT

13

The keystone to NHD's argument is that "possession by a person other than the grantee of
14
15

record is constructive notice to the world." (Resp. Mem. In Opp. To Def s Mot. Summ J, p. 8.)

16

The problem with NHD's argument is that NHD does not possess the entire 33 feet it claims as

17

right of way. 1t only possesses 11 feet of the strip of land. The Knight's property only extends to

18

the centerline of W. Orchard Ave. (Aff. E. Shannon, filed 2/13/2019, para. 11.) The total width

19
20

21
22

23

of the road is only 22 feet. (Aff. B. Knight filed. 2/21/2019.) NHD only occupies 11 feet of the
Knights' property.
"Constructive notice" by occupation is limited to those facts that the occupation would
indicate. For example, the mere existence of a manhole adjacent to a property does not impute

24

knowledge to the landowner of a concealed pipeline buried under the property. Kaupp v. Hailey,
25
26

110 Idaho 337,340,715 P.2d 1007, 1010 (Ct. App. 1986). The Kaupp case illustrates that

27

constructive notice of one issue does not equate to constructive notice of any potential issues.

28
29

KNIGHTS' AND QUICKEN LOANS INC.'S REPLY IN SUPPORT OF MOTIONS FOR SUMMARY JUDGMENT - PAGE 2
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NHD asks the court to expand constructive notice of one issue, 11 feet of roadway, into an
2

entirely different matter - a deeded 33 foot right of way. There is only 11 feet of roadway

3

crossing the Knight's property.

There was no right of way deed of record when Knights'

4

5

predecessors, the Downs, bought the property. There was no reason to investigate or inquire as

6

to whether there might be an additional 22 feet of deeded right of way on the Knight's property.

7

The Downs were BFPs as to the 22 additional feet of right of way that NHD claims. The

8

Knights and Quicken Loans both share that status pursuant to the shelter doctrine. NHD's deed,
9

10

to the extent it conveys the 22 feet of right of way outside of the paved roadway, is void.

11

3. CONCLUSION

12

The court should gra17._Knights' and Quicken Loans' motions for summary judgment.

13

DATEDthis ~
14

1l

_:_-ve

~

ayofMarch,2019.

15

/

16

V/:2

J NSON
urney for Defendant

17

18
19

20
21
22

23
24

25
26
27
28

29
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CERTIFICATE OF SERVICE
2
3
4

5

J_~ r

I HEREBY CERTIFY that on this
March, 2019, I caused to be served a true
copy of the foregoing KNIGHTS' AND QUICKEN LOANS INC.'S REPLY IN SUPPORT OF
MOTIONS FOR SUMMARY JUDGMENT by the method indicated below, and addressed to
those parties marked served below:
Party

Counsel

Means of Service

Plaintiff

Kimbell D. Gourley
Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Fax: (208) 33 I-1529
Email: kgourley@idalaw.com

0

6
7
8
9
10

U.S. Mail, Postage Paid

D Hand Delivered
D Fax Transmittal

~ iCourt Notification

11
12
13
14
15

E. Don Copple
0
Davison, Copple, Copple & Copple, L.L.P D
P.O. Box 1583
D
Boise, ID 83701
~
edcopple@davisoncopple.com,

U.S. Mail, Postage Paid
Hand Delivered
Fax Transmittal
Court Notification

16
17
18
19
20

Sheila R. Schwager
Hawley Troxell Ennis & Hawley, LLP
P.O. Box 1617
Boise, ID 83701-1617
sschwager@hawleytroxell.com
IIundberg@hawleytroxell.com

0

D
[:l
~

U.S. Mail, Postage Paid
Hand Delivered
Fax Transmittal
Comi Notification

21
22
23
24
25
26
27
28
29
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Electronically Filed
3/7/2019 3:29 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Teri Crawford, Deputy Clerk

Kimbell D. Gourley/lSB #3578
JONES ♦ WILLIAMS ♦ FUHRMAN ♦ GOURLEY, P.A.
The 9 111 & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Emai 1: kguurley@idalall'. cum
Attorneys for Plaintiff Nampa Highway District No. l

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NAMPA HIGHWAY DISTRICT NO. 1,a
body politic corporate of the State of Idaho,

)

)
)
)
Plaintiff,
)
V.
)
BRIAN K. KNIGHT and LISA M. KNIGHT,
)
husband and wife, MANUEL DOMINGUEZ,
)
and MARIA DOMINGUEZ, husband and wife, )
CHICAGO TITLE INSURANCE COMPANY, )
)
a Florida corporation, QUICKEN LOANS
INC., a Michigan corporation, MORTGAGE
)
ELECTRONIC REGISTRATION
)
)
SYSTEMS, INC., a Delaware corporation,
)
LOANDEPOT.COM, LLC, a Delaware
)
limited liability company; TRANSNATION
)
TITLE & ESCROW, INC. dba Fidelity
)
National Title Company of Idaho, also dba
)
Fidelity National Title Company. a Delaware
)
corporation; and all unknown lessees and
)
tenants in possession of any or all of the
property which is subject to this action, and any )
other person or entity. who has or may have an )
)
interest in and to the property which is subject
)
of this action, referenced for convenience by
the fictitious designations of DOES l
THROUGH 10,

Case No. CV14-18-l l322

PLAINTIFF'S REPLY
MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY
JUDGMENT

Defendants.
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COMES NOW the Nampa Highway District No. 1 ("NHD"), by and through its counsel of
record, Jones ♦ Williams ♦ Fuhrman ♦ Gourley, P.A., and hereby submits this reply memorandum
in support of its motion for judgment.

I. Identification of the Correct Issues
The sole issues before the court in this matter are (i) whether the Deed of Right-of-Way
conveyed to NI-ID fee simple title or a right-of:.way that is less than fee simple title, and (ii)
whether the "shelter rule" provides the Defendants a defense to NHD's ownership of fee simple
title or a right-of-way to the subject 33-foot strip of property.
The Defendants have confused the issues in their response memorandums. There is no
issue before the court as to the width of W. Orchard Ave. as a public highway. The width of W.
Orchard Ave. would be relevant if NI-ID was asking the court to decree that it had a prescriptive
public highway pursuant to Idaho code §40- 202(3). However, the claim in this lawsuit is asking
the court to decree that NHD pursuant to the Deed of Right-of-Way has ownership of fee simple
title or a right-of-way consisting of the 33-foot strip described in the Deed of Right-of-Way.

II. The Knights' Response
The Knights did not submit any additional affidavits in support of their opposition to
NHD's motion for summary judgment or in support of their own motion for summary judgment.
Thus. the unrefuted facts establish the Deed of Right-of-Way was recorded with the Canyon
County Recorder's Office on February 2 P\ 1989. as instrument number 8903057, and that the
Knights acquired their interest in the property described in the Knight Deed on July 9, 1998.

PLAINTIFF'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT- Page 2
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Accordingly, as a matter of law the Knights had constructive notice of the Deed of Right-ofRight and are not independently BFPs.
The Knights then assert the defense that they are protected by the •·shelter rule" in that
their sellers. the Downs, were BFPs, and because the Knights acquired their interest from the
Downs the "shelter rule" gives the Knights protection as if they were BFPs. However, the
Knights have submitted no evidence whatsoever in support of their defense that the Downs were
BFPs. The Knights have the burden of proof and have not only failed to establish a prima facie
defense, but have not submitted any evidence in support of this burden of proof.
In addition, NHD, although not having the burden of proof on this BFP issue, has
submitted facts that (i) there exists an overlap of 33-feet on the property described in the Knight
Deed and the property described in the Deed of Right-of-Way, and (ii) that at least a portion of
this 33-foot strip has been used as a public highway, namely W. Orchard Ave., dating back to

1921.
As a matter of law, the Downs were on notice of NHD asserting an interest in the
property described in the Knight Deed by virtue of NHD's possession of it, and the Downs
cannot be BFPs based thereon. In addition, the deed from Howard and Maxine Lupton to the
Downs states it is •·subject to existing rights-of-way occupied by a road and drained ditch".
Accordingly. NHD respectfully requests the court grant its motion for summary judgment
because the Knights have failed to submit any evidence in opposition to NIID's motion for
summary judgment or in support of the Knights' defense pursuant to the "shelter rule".

Ill. The Dominguczcs' Response
The Dominguezes' response memorandum states they "do not dispute the Nampa
Highway District owns a right-of-way, i.e. Orchard Ave." .. .. However, the Dominguezes do
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dispute the width of this right-of-way, and assert NHD has not submitted any evidence as to the
width of right-of-way and that the right-of-way is approximately 22-feet wide.
Respectfully, the Dominguezes are arguing a legal issue that is not part of this lawsuit.
The Dominguezes are arguing W. Orchard Ave. is a prescriptive highway pursuant to Idaho
Code§ 45-202. and that the width of the prescriptive highway is approximately 22 feet.
NI ID has not made a claim in this lawsuit that it has a prescriptive right-of-way or that
W. Orchard Ave. has a particular width. The court has not been requested to make these
determinations. Rather, NHD has only requested for the court to decree that NHD owns in fee
simple a strip, or, alternatively. owns a right-of-way, that is 33-feet wide based upon the Deed of
Right-of-Way.
NI-ID submitted the evidence to the court regarding the historical construction and use of
W. Orchard Ave. not for the purpose of establishing a prescriptive right away, but rather for the
purpose of establishing that the Knights and the Dominguezes, and their predecessors-in-interest,
all had notice that NI-ID was in possession of a portion of the property described in the Knight
Deed and the Dominguez Deed and thus all of them were not BFPs.
The issue of whether NI-ID has a prescriptive easement is an issue for a different lawsuit
and is only applicable if the court does not decree that NHD already has fee simple title or a
right-of-way interest in the subject 33-foot strip of property.

DATED this 7•h day of March, 2019.
JONES ♦ WILLIAMS ♦ FUHRMAN ♦

G

RLEY, P.A.

Kimbell D. Gourley
Counsel for Plaintiff
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 7111 day of March, 2019 a tnte and correct copy of the above
and foregoing document was forwarded addressed as follows in the manner stated below:
E. Don Copple
Davison, Copple, Copple & Copple
199 N. Capitol Boulevard
P.O. Box 1583
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U.S. Mail
Fax
Fed. Express
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Attorneys for Brian and Lisa Knight, and edcopp/e(@davisoncol2Jl.le.com
Manuel Dominguez

Sheila R. Schwager
Lars Lundberg
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701

Wyatt Johnson
Angstman Johnson
199 N. Capitol Blvd., Ste 200
Boise, ID 83702

Hand Delivered
U.S. Mail
Fax

Fed. Express
lcourt
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Filed: March 14, 2019 at 3:00, Q.m.
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: S. lvf~ Deputy Clerk

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Nampa Highway District No. 1

Case No. CV14-18-11322

Plaintiff,

COURT MINUTES

vs.
Brian Knight, Lisa Knight, Manuel
Dominguez, Chicago Title Insurance,
Quicken Loans Inc., Mortgage Electronic
Registration Systems, Inc., Landamerica
Transnation Title n/k/a Transnation Title &
Escrow, Inc., New Century Mortgage
Corporation, DOES 1 through 10,
Loandepot.com Lie, Maria Dominguez
Defendant.
JUDGE:
George A. Southworth
CLERK:
S. Maund
Motion for Summary
HEARING:
Judgment

APPEARANCES:
Counsel for Plaintiff(s):
Counsel for Defendant(s):

DATE: 03/14/2019
TIME: 9:30 A.M.
COURTROOM:
CRT312 (10:10-10:39)
REPORTER:
Patricia Terry

Kimbell David Gourley
E. Don Copple; Wyatt Benton
Johnson; Brent Wilson

The Court noted this was the time set for hearing on cross motions for summary judgment and
advised counsel that the Court had reviewed all briefing and affidavits filed.
Mr. Gourley presented argument in support of the motion for summary judgment.
Mr. Johnson responded with argument in opposition to the motion.
Mr. Copple responded with argument in opposition to the motion.
Mr. Wilson advised the Court they filed a Joinder in Quicken Loans Motion for Summary
Judgment and in Opposition to Plaintiff's Motion for Summary Judgment.
In answer to the Court's inquiry, each of counsel indicated argument on the cross-motion was not
necessary.
The Court took the matter under advisement and indicated it would issue a written decision in due
course.

Court Minutes - Heading - cv
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Filed: 04/01/2019 08:06:46
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Penrose, Brendan

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,
Plaintiff,
vs.

BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMINGUEZ
and MARIA DOMINGUEZ, husband and
wife, CHICAGO TITLE INSURANCE
COMPANY, a Florida corporation, QUCKEN
LOANS INC., a Michigan corporation,
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a
Delaware corporation, LOANDEPOT.COM,
LLC, a Delaware limited liability company,
TRANSNATION TITLE & ESCROW, INC.
dba Fidelity Nation Title Company of Idaho,
also dba Fidelity National Title Company, a
Delaware corporation; and all unknown lessees
and tenants in possession of any or all of the
property which is subject to this action, and
any other person or entity, who has or may
have an interest in and to the property which is
subject of this action, reference for
conveniences by the :fictious designations of
DOES 1 THROUGH 10,
Defendants.

________________

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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CASE NO. CV14-18-11322

ORDER ON MOTIONS FOR
SUMMARY JUDGMENT

Plaintiff Nampa Highway District ("NHD") brought this action against Defendants for
declaratory and quiet title judgment regarding a 33-foot right-of-way from the centerline of
Orchard Avenue. All parties moved for summary judgment. For the following reasons, the Court
GRANTS the Plaintiff's motion and DENIES the Defendants' motions.

FACTUAL AND PROCEDURAL BACKGROUND
The following facts are derived from the parties' briefing, affidavits, and oral arguments.
Orchard Avenue was constructed as a two-lane highway running along a section line in Canyon
County in the early 1920s. In 1941, the NHD discussed improving Orchard and began working
to secure a 66-foot wide right-of-way in order to eventually surface the highway. After an
engineer established the centerline, the NHD asked for right of way deeds for 33 feet on each
side of the centerline before making improvements.
On August 4, 1941, J.G. and Ora Lupton ("Luptons") dedicated a 33-foot strip of land to
the NHD via a Deed of Right of Way ("Deed"). The Deed contained a legal description of the
parcel stretching from the centerline of Orchard onto their fann "necessary that a public highway
be laid out and opened for public use." The NHD did not record the Deed until almost 40 years
later, in 1989.
After Ora passed away in 1945, her estate passed to her husband. When J.G. passed, his
estate transferred ownership to their sons, Howard and Marvin Lupton in 1958. The same day,
Marvin transferred his ownership to Howard, who subsequently split the property into smaller
parcels. On June 23, 1963, Howard sold of one of the parcels to Billy and Vonda Downs. The
Downs sold the parcel to the Knights on July 9, 1998 (hereafter the "Knight property").
Howard sold another parcel to Roy and Judith Beets on August 31, 1983. The Beets sold
to the Wilkinsons on May 26, 1999, and the Wilkinsons sold the parcel to the Dominguezes on
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2

January 3, 2005 (hereafter the "Dominguez property'} The legal description on the Lupton's
Deed of Right of Way overlaps the descriptions on the Knight and Dominguez deeds to the
centerline of Orchard.
On October 25, 2018, the NHD filed a Complaint for Declaratory Judgment and Quiet
Title to the 33-foot strip of land from the centerline of Orchard on the Knight and Dominguez
properties. The NHD asks the Court to find that it owns the property in fee simple, or, in the
alternative, that the NHD owns a right-of-way on the properties and asks the Court to quiet title
in the NHD's favor. The Knights filed a counterclaim asking for the same relief.
The NHD moved the Court for summary judgment, arguing that no material facts are in
dispute and it is entitled to judgment as a matter of law. Both the Knights and Dominguezes filed
memorandums in opposition, and separate motions for summary judgment. The Knights
essentially argue that because the NHD did not record the Deed until 1989, the conveyance is
void pursuant to Idaho's race-notice statute. The Dominguezes argue that even if the Court were
to grant a right-of-way, it should only be for the width of the existing asphalt and gravel as it is
currently used and occupied by the NHD-roughly 25 feet or less.
Although both Defendants acknowledge they bought after the NHD recorded and are not
bona fide purchasers, the Knights argue they are protected under the "Shelter Rule" because the
Downs lacked actual, recorded notice of the right-of-way prior to the NHD recording the Deed.
The NHD argues that the Shelter Rule does not apply because prior to recording the Deed, every
owner has had at least constructive notice of Orchard A venue and a duty to inquire, thereby
eliminating any bona fide purchaser status.
On March 14, 2019, the Court heard arguments on the summary judgment motions. Mr.
Kimbel Gourley argued for the NHD, Mr. Wyatt Johnson appeared on behalf of the Knights, Mr.
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3

Don Copple appeared on behalf of the Dominguezes, and Mr. Brent Wilson appeared for MERS.
After considering the affidavits in the record, the parties' briefing on the motions, and oral
arguments, the Court took the matter under advisement.

LEGAL STANDARD
In considering a motion for summary judgment, the Court may properly grant the motion
only where no genuine issues of material fact exist and the moving party is entitled to judgment
as a matter oflaw. I.R.C.P. 56(c). "When an action will be tried before the court without a jury,
the judge is not constrained to draw inferences in favor of the party opposing a motion for
summary judgment but rather the trial judge is free to arrive at the most probable inferences to be
drawn from uncontroverted evidentiary facts." Loomis v. City of Hailey, 119 Idaho 434, 437, 807
P.2d 1272, 1275 (1990).
A mere scintilla of evidence or only slight doubt as to the facts is not sufficient to create a
genuine issue for purposes of summary judgment. Samuel v. Hepworth, Nungester & Lezamiz,
Inc., 134 Idaho 84, 87, 996 P.2d 303, 306 (2000). The non-moving party "must respond to the

summary judgment motion with specific facts showing there is a genuine issue for trial." Id.
Summary judgment is appropriate where a non-moving party fails to make a sufficient showing
to establish the existence of an element essential to its case when it bears the burden of proof. Id.
Where the parties have filed cross-motions for summary judgment relying on the same
facts, issues and theories, the parties effectively stipulate that there is no genuine issue of
material fact that would preclude the district court from entering summary judgment. Davis v.
Peacock, 133 Idaho 637, 640, 991 P.2d 362, 365 (1999) (citations omitted). However, the mere

fact that both parties move for summary judgment does not in and of itself establish that there is
no issue of material fact. Kromrei v. AID Ins. Co., 110 Idaho 549,551, 716 P.2d 1321 (1986).
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DISCUSSION AND ANALYSIS

I.

The Knights were not protected under the Shelter Rule because the prior owners
were not bona fide purchasers.
The Knights claim that because the NHD failed to record the Deed of Right of Way,

every prior owner was a bona fide purchaser without notice and thus, the Knights are protected
under the "Shelter Rule."
Idaho's race-notice recording statute states:
Every conveyance of real property other than a lease for a term not exceeding one
(1) year, is void as against any subsequent purchaser or mortgagee of the same
property, or any part thereof, in good faith and for a valuable consideration,
whose conveyance is first duly recorded.
Idaho Code § 55-812. Recording statutes exist to provide a place and method for a would-be
purchaser to determine what kind of title he or she is obtaining. Farm Bureau Fin. Co. v. Carney,
100 Idaho 745, 749, 605 P.2d 509, 513 (1980). By design, recording statutes compel buyers to
record instruments affecting title, for the ultimate purpose of permitting subsequent purchasers to
rely upon the record title. Kalange v. Rencher, 136 Idaho 192, 196, 30 P.3d 970, 974 (2001). In
addition to giving notice to others that an interest is claimed in real property, the recording
statutes protect against bona fide third parties who may be dealing in the same property. Id.
In a pure-race jurisdiction, a purchaser for value who records first-with or without
actual or constructive notice of a prior unrecorded conveyance-takes priority. Dep't ofTransp.
v. Humphries, 496 S.E.2d 563, 566 (N.C. 1998). In a race-notice jurisdiction like Idaho, recorded
interests are effective against unrecorded interests when the recorded interest is taken for a
valuable consideration and in good faith-i.e., without knowledge, either actual or constructive,
that unrecorded interests exist. Froman v. Madden, 13 Idaho 138, 88 P. 894 (1907).
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A buyer with notice of inconsistent claims does not take in good faith, and one who fails
to investigate the obvious inconsistent claim cannot take in good faith. Langroise v. Becker, 96
Idaho 218, 220, 526 P .2d 178, 180 (197 4). A buyer cannot be a good faith purchaser when a
reasonable investigation of the property would have revealed the existence of the conflicting
claim in question. Id. at 221. One buying property occupied by a third party is put on notice of
any adverse claim or right of possession by such third party, which a reasonable investigation
would reveal. Paurley v. Harris, 75 Idaho 112, 117, 268 P.2d 351, 353 (1954). The prevailing
view is that Idaho's Legislature did not intend to allow a buyer with actual knowledge of an
adverse claim or possession to eliminate all rights inconsistent with those in his deed merely by
recording. Langriose, 96 Idaho at 220.
The facts are largely undisputed. The Luptons dedicated a 33-foot strip of land to the
NHD for the public highway in 1941. (Copple Af'f., Ex. B). Although the NHD did not record the
Deed until 1989, Orchard Avenue existed on the property as a public highway, continuously
improved and maintained by the NHD since as early as 1921. Every purchaser had constructive
notice of a possible adverse claim because a reasonable investigation would reveal at least a part
of the property was occupied by the road, and thus had a duty to inquire.
The Knights acknowledge they purchased the property in 1998 with actual notice of the
Deed and are not bona fide purchasers. Instead, the Knights argue that since the Downs bought
before the NHD recorded, the Downs were the bona fide purchasers without notice, thereby
sheltering the Knights from the conveyance via the Shelter Rule.
The "Shelter Rule" may protect a buyer who is not a bona fide purchaser, if he or she
takes an interest in property from a bona fide purchaser. Sun Valley Land & Minerals, Inc. v.
Burt, 123 Idaho 862, 868, 853 P.2d 607, 613 (Ct. App. 1993). The Knights contend that the
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Shelter Rule "makes no distinction between actual or constructive notice, and thus defeats any of
NHD's claim to the properties.'' (Resp. Opp. to P.'s Mot. for Su.mm. J., p. 5). The Court
disagrees.
To claim protection of bona fide purchaser status, a party "must show that at the time of
the purchase he paid a valuable consideration and upon the belief and the validity of the vendor's
claim of title without notice, actual or constructive, of any outstanding adverse rights of
another." Weitz v. Green, 148 Idaho 851, 859, 230 P.3d 743, 751 (2010) (quoting Imig v.

McDonald, 77 Idaho 314,318,291 P.2d 852,855 (1955)) (emphasis added).
The Knights cannot meet their burden of proving that the Downs were bona fide
purchasers without notice. To suggest that the Shelter Rule requires strict recordation regardless
of any notice, either actual or constructive, directly contradicts Idaho precedent-that the
legislature did not intend to eliminate all rights inconsistent with those in the deed simply by
recording first.
Orchard Avenue has existed as a public highway since at least 1921. Every prior
purchaser had constructive notice that Orchard occupied a portion of the property and was thus
charged with a duty to inquire. A reasonable investigation would reveal a highway and the
possible existence of a right-of-way. The Court finds that the Knights failed to prove they were
protected by the Shelter Rule because no prior owner could have been a good faith purchaser.

II.

The plain language of the Deed expressly conveys 33 feet from the centerline.

The Dominguezes argue even if a right-of-way exists, its scope and width is much
narrower than 33 feet, and should only encompass the road as it is currently used and occupied.
"Knight and Dominguez do not dispute that the Highway District owns a right of way, i.e.
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Orchard Avenue, but denies that the width of the road is 33 feet on each side of the centerline."
(Mem. Opp. to P. 's Mot. for Summ. J., p. 2). Again, the Court disagrees.
When construing an instrument that conveys an interest in land, courts seek to give effect
to the intent of the parties to the transaction. Neider v. Shaw, 138 Idaho 503, 508, 65 P.3d 525,
530 (2003). To determine the intent of the parties, the Court must view the document as a whole.
Id. Whether a deed is ambiguous is a question of law. Id. A deed is ambiguous if its language is

subject to conflicting interpretations. Id. Interpretation of an unambiguous deed is a question of
law to be settled by its plain language. Id.
The Dominguezes argue that currently, the paved portion of Orchard is only 22 feet, with
an extended graveled area of 3 feet on the Dominguez property, and 3 inches on the Knight
Property, making the right-of-way no wider than 25 feet. The Dominguezes state no authority for
their position, only that the NHD has not submitted evidence to support the width as 33 feet,
"except the 1941 Lupton deed which does not take precedence [over] the deeds granted to the
Knight and Dominguez from their predecessors in interest." (Mem., p. 2).
The Luptons' 1941 Deed of Right of Way states:
Whereas, it is desirable, proper, and necessary that a public highway be laid out
and opened for public use 33 feet wide on each side of a line, commencing at a
point in the intersection of the center line of the existing public highway with
section line between Sections 19 and 20 in Township 3 N. R. 2 W. thence Easterly
along said North Boundary line of Section 20, a strip of land 33 feet wide ...
(Copple Aff., Ex. B). The Deed is not ambiguous or subject to different interpretations. The
Deed includes a legal description of the property and the boundaries of the right-of-way. The
plain language expressly grants 33 feet to the NHD for the public highway. To find the right-ofway boundary is the asphalt as it is currently used and occupied would misinterpret the plain
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language of the Deed and its intent. A contrary finding could result in the chaotic effect of
granting a different-sized right-of-way along every portion of a public road every few feet.

III.

The Right of Way Deed conveys title to the Nampa Highway District in fee simple.

The NHD asks the Court to find it owns the 33-foot strip in fee simple, or, alternatively,
owns a right-of-way. Although some courts vary as to the interpretation of deeds purporting to
convey land referencing a "right-of-way," where the deed does not contain language about its
purpose or otherwise limiting the conveyance and conveys a definite parcel of land, courts
consistently hold that the deed will be construed to convey fee simple title. C & G, Inc. v. Rule,
135 Idaho 763, 767, 25 P.3d 76, 80 (2001).
"On one hand 'right-of-way' can mean to qualify or limit the interest granted in a deed to
the right to pass over a tract of land (an easement)." Id. (quoting Brown v. State, 130 Wash. 2d
430, 436, 924 P.2d 908, 914 (1996)). On the other, the phrase can describe the parcel of land
being conveyed for the purpose of constructing its road. Id.
Again, the Deed is unambiguous:
Now, Therefore, in consideration of the location and establishment of said public
highway as above described and the benefits to accrue to us . . . we do hereby
grant and dedicate so much of the lands owned and claimed by us and each of us
as aforesaid lying within the boundaries of said strip to the public and to said
Nampa Highway District, Canyon County, Idaho, for use as a public highway ...
Here, there is no language in the Deed that limits the use of the property, or indicates that the
Luptons intended any type of reversionary interest such as a right of re-entry or possibility of
reverter. The Deed expressly "grant[s] and dedicate[s]" the 33-foot strip from the centerline ''to
the public" and "for use as a public highway." The term "right-of-way" in this Deed merely
describes the land generally, and does not serve to limit or restrict the land to an easement.
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CONCLUSION

The Court finds substantial evidence to enter declaratory judgment decreeing that the
NHD owns the 33-foot strip of property from the centerline of Orchard Avenue in fee simple.
Although the NHD did not record the Deed of Right of Way until 1989, all owners had
constructive notice of a potential conflicting claim by the physical presence of Orchard A venue,
and that a reasonable inquiry would have discovered the public highway right-of-way. Further,
the Defendants presented insufficient evidence to show the Deed is ambiguous and grants less
than 33 feet or any conveyance less than fee simple.
ORDER

Based on the foregoing, Plaintiffs Motion for Summary Judgment is GRANTED; and
further,
Title is quieted in the Nampa Highway District free of any and all claims of Defendants.
Defendants' Motions for Summary Judgment are DENIED.
IT IS SO ORDERED.

Dated this J:f_day of March, 2019.

eorge A. Southworth
District Judge
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CLERK'S CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _ _ day of March, 2019, I caused to be served a
true and correct copy of the foregoing order by the method indicated below, and addressed to the
following persons:
□ U.S.Mail

Kimbell D Gourley
JONES WILLIAMS FUHRMAN GOURLEY
225 N 9th St., Ste. 820
Boise, ID 83701
208-331-1170
kgourley@idalaw.com
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E. Don Copple
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PO Box 1583
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edcopple@davisoncopple.com

D Hand Delivered
D Facsimile
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D Hand Delivered
D Facsimile
✓ E-Mail

□ U.S.Mail

✓

E-Mail
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Sheila R. Schwager
HAWLEY TROXELL ENNIS HAWLEY
PO Box 1617
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sschwager@hawleytroxell.com

U.S. Mail
D Hand Delivered
D Facsimile
0 Overnight Mail
✓ E-Mail

Wyatt Johnson
ANGSTMAN JOHNSON
199 N Capitol Blvd., Ste. 200
Boise, ID 83 702
wyatt@angstman.com

□ U.S.Mail
D Hand Delivered
0 Facsimile
0 Overnight Mail
✓ E-Mail

CLERK OF THE DISTRICT COURT
Signed: 4/1/2019 08:07 AM

By:_ _8.
_.e_...c,.
~
_ ~_~ _ _'_ __
Deputy Clerk
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Kimbell D. Gourley/ISB #3578
JONES ♦ WILLIAMS ♦ FUHRMAN
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

♦ GOURLEY,P.A.

Filed: 04/10/2019 13:58:36
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Martinez, Maira

Attorneys for Plaintiff Nampa Highway District No. 1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
)
)
)
Plaintiff,
)
V.
)
BRIAN K. KNIGHT and LISA M. KNIGHT,
)
husband and wife, MANUEL DOMINGUEZ,
)
and MARIA DOMINGUEZ, husband and wife, )
CHICAGO TITLE INSURANCE COMPANY, )
a Florida corporation, QUICKEN LOANS
)
INC., a Michigan corporation, MORTGAGE
)
ELECTRONIC REGISTRATION
)
SYSTEMS, INC., a Delaware corporation,
)
LOANDEPOT.COM, LLC, a Delaware
)
limited liability company; TRANSNATION
)
TITLE & ESCROW, INC. dba Fidelity
)
National Title Company of Idaho, also dba
)
Fidelity National Title Company, a Delaware
)
corporation; and all unknown lessees and
)
tenants in possession of any or all of the
)
property which is subject to this action, and any )
other person or entity, who has or may have an )
interest in and to the property which is subject
)
of this action, referenced for convenience by
)
the fictitious designations of DOES 1
THROUGH 10,

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

Case No. CV14-18-11322

JUDGMENT AND DECREE
QUIETING TITLE IN PLAINTIFF
NAMPAHIGHWAYDISTRICTN0.1

Defendants.
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JUDGMENT IS ENTERED AS FOLLOWS:

1.

The land that is the subject of this action is legally described on Exhibit A attached

hereto (the "Property");
2.

Title to the Property is quieted in favor of Plaintiff, Nampa Highway District No.

3.

Plaintiff is the fee simple owner of all right, title and interest in and to the Property;

4.

Defendants have no right, title or interest in the Property.

1.
'

and

DATED this - - - - - - - - - - - - Signed: 4/9/2019 11:49 AM

Georg~outhworth
District Judge
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E. Don Copple
Davison, Copple, Copple & Copple
199 N. Capitol Boulevard
P.O. Box 1583
Boise, ID 83701
Attorneys for Brian and Lisa Knight, and
Manuel Dominguez

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court
edcom2)e@davisonco.I2J2.le.com

□
□
□
□

Sheila R. Schwager
Lars Lundberg
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court
sschwager@hawleytroxell.com
llundberg@hawleY!roxell.com

□
□
□
□

Wyatt Johnson
Angstman Johnson
199 N. Capitol Blvd., Ste 200
Boise, ID 83702

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court
~att@angstman.com

□
□
□
□

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court

□
□
□
□

Kimbell D. Gourley
Jones Williams Fuhrman Gourley, P.A.
225 N. 9th Street, Suite 820
Boise, ID 83702

~

~

~

~

CERTIFIED COPY
kgourley@idalaw.com

vN\vf\tt~
Clerk of the C o u r t '
Signed: 4/10/2019 01:59 PM
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Exhibit A
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...... . ~~-····- --~ ,- 1' -..,.., J

Deed of Right of Way
,;~}187
\\' uc:1u:,,!;, the Undersigned are o,vncrs and claimams (l( the following described lands situate within the

~

..

Namp:, Highway District, Canyon C;..:~!;,·, Idaho, lo-wit: . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . • . . . •

. . . . J.• · G., . LUPTON, e..nci. · ....

Cf!,f?. H. ..LUFTOH,. -h1.tsl::.and- -and. w.i.fe.~.... . ..... .. ..

?

· · · · · ·· · · · · · · · · · · · · · · · · · · · · · · · · · • · · · · · · · · · · · · · · · · ·· · · · · · · • • • • • • • • • . ... .... . . . . .. . . ...... and
\\·111:: 1u;:A.s. it i~ dcsirnhlc, proper, aml ncccl"-.<;:lry th:1t :1 puhlic highw:1.>· he 1:ii,I ,mt anri 1>pe11c,I for public

u~t' .~3 .. . . . feet wide

0 11

each ~icfo of a line, cmmncn cine-

of the cxi~1i111~ 1>nl~1c highway with the .. ~~c.tl.P.n . U

..10 ..'.tow.r.::h.1.p. 3. . N.... 8 ~. -~.

>'~•. E.

ti.

:it :i

fi.Q .

tH•i11t iu the i111usection of the C.tlJ) t..~I: line

t.t1t\·,J:·.ij?;1 .. ~~c.t.ton~ .

l.f. :u-id. 20 .....

the.nee . .E~.i?.ter.ly. dong ..s.aid.. HC<t.b.. ... .... •

.. f.Qµ,no~t:Y . _J,tt.153. . o.r. . ~~~ 1.iP.n. ~.Q. ~.. st.r.13} . o.f. . JRnd . .33 ...Ce~.t. wlcle ... .. ...... . . . . . .
arnl extending thence . EQ.~t.Ell'l~•. a,"<li~U,tthric.e.. Qf. .2.EHP.. f.e.flt. JllQJ.'.8. .~ •• lei:i.~. ~J.Qng. t;h.~ •.

. .Nor.tb . .l:!o\lnc\8J'Y . l.1ne.. of. .t.b.e. .lior.th>\:e.~t..~½l~r. ter.. of.. ~!3.c. ti.QJJ. ~-Qt .. . . . .... . ..• ;.
;

.

IOC%.JWU11 • . •. . .•.• . .. .. ...• . . ' ' • • . .. . .•.•••• • .. • . • • . .. .. .. .••.. • .. • • . • . . .• •• .. .•••. . • • •. • •• •

r.

J

Now, Tm:.Ht;FORE, In consi<lcrntion of the location and establishment of sai<l public highway as nbovc
llescribecl :irnl the benefits to ac~ruc- to u~ nnd each 0£ us by such location, we, the undersigned o wnea1nd
daimant1'i of lantl required £or such highway purposes as abo\·c clesignntc<l, do hereby consenr thereto; an<l we
tio herei>y gr.int au<l dedicate so much of the lands ownecl n111I claimed by us nnd each of us as aforesaid
lying within the houn<larics of sai<l strip to the public and to saill Nampa Highway Disl"rict, Canyon County,
Idaho, for use as a 1111blic highway, an<l we hereby waive nil claim!> for <lmn:igcs for n11d on ;icconnt of same.
IN Wtl'NESS \\'m:Rl.0.1--.,

\Ve have hereunto set our l1an<ls this . . .. . , clay o

f.AU{tU.S,t . ...... 19iil ..

'-J./ fl .. .p . LI:.._~ ......
····6····6£!'~~~············ r ~ · ~
j · · ·· · ·(SEAL)
···•······ ···· ········ ·········· ······ ·· &.~ ..~~ ..
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Will~~~

/

(SEAL)

(SEAL)
· · · · · · ..... ........ , . , ....... . (SEI\L) ~

I,

. ... .. .................. . ... , . (SF.I\~)
· ·· · · · · ... ·· . . . .... . . . ..• . .... (SEAL)
I,

I

· · · · · · · . . .. .. . . . . ........ . .... (SEAL)'
· · · .. ,. , . .. · .... . ........ . .... (SEAL)
· ·, · · · · · ,, •.......... . ........ (SEAL)
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Electronically Filed
5/10/2019 9:58 AM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Ladonna Hale, Deputy Clerk

EDON COPPLE (ISB NO. 1085)
DAVISON, COPPLE, COPPLE & COPPLE
Attorneys at Law
Chase Capitol Plaza, Suite 600
199 N . Capitol Boulevard
P.O. Box 1583
Boise, Idaho 83701
Telephone: (208) 342-3658
Facsimile: (208) 386-9428
edcopple@davisoncopple.com
Attorneys for Defendants
Manuel and Maria Dominguez and Brian and Lisa Knight
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NAMPA HIGHWAY DISTRICT NO. 1,
body politic corporate of the State ofldaho,
Plaintiff/Respondent,

Case No. CV14-18-11322

NOTICE OF APPEAL

vs.
BRIAN K. KNIGHT and LISA M.
KNIGHT, husband and wife, MANUEL
DOMINGUEZ and MARIA DOMINGUEZ,
husband and wife, CHICAGO TITLE
ISURANCE COMPANY, a Florida
corporation, QUCKEN LOANS INC., a
Michigan corporation, MORTGAGE
ELECTRONIC REGISTRATION
SYSTEMS, INC., a Delaware corporation,
LOANDEPOT.COM, LLC, a Delaware
limited liability company; TRANS NATION
TITLE & ESCROW, INC. dba Fidelity
Nation Title Company of Idaho, also dba
Fidelity National Title Company, a Delaware
corporation; and all unknown lessees and
tenants in possession of any or all of the
property which is subject to this action, and
any other person or entity, who has or may
have an interest in and to the property which
is subject of this action, reference for
conveniences by the fictious designations of
DOESl THROUGH 10,
Defendants/Appellants.
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TO:

NAMPA HIGHWAY DISTRICT NO. 1, THE ABOVE NAMED PLAINTIFF;
KIMBELL D. GOURLEY, ITS ATTORNEY; AND THE CLERK OF THE ABOVEENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Appellants, Manuel and Maria Dominguez, and Brian and Lisa
Knight, appeal against the above-named Respondent to the Idaho Supreme Court
from the Order on Motions for Summary Judgment entered in the above entitled
action on the 1st day of April 2019, and Judgment and Decree Quieting Title in
Plaintiff Nampa Highway District No. 1 entered in the above entitled action on
the 10th day of April 2019, Honorable George A. Southworth, presiding. A copy
of the judgment or order being appealed is attached to this notice, as well as a
copy of the final judgment if this is an appeal from an order entered after final
judgment.

2.

That the party has a right to appeal to the Idaho Supreme Court and the judgments
or orders described in Paragraph 1 above are appealable under and pursuant to
Rule 11(a)(2) Idaho Appellant Rules.

3.

A preliminary statement of the issue on appeal which the Appellant then intends
to assert in the appeal; provided, any such list of issues on appeal shall not prevent
the appellant from asserting other issues on appeal, are as follows:
a.

The District Court erred in refusing to apply the “Shelter Rule” which

provides that one who is not a bona fide purchaser, but who takes an interest in
property from a bona fide purchaser, may be sheltered in the latter’s protective
status;
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b.

The District Court erred in ruling that to suggest that the “Shelter Rule”

requires strict recordation regardless of any notice, either actual or constructive,
directly contradicts Idaho precedent- that the legislation did not intend to
eliminate all rights in the deed simply by recording first;
c.

The District Court erred by judicially creating the requirement that every

prior purchaser and purchaser of a property has constructive notice that when a
street occupies a portion of that property, the purchaser is charged with the duty to
inquire; and
d.

The District Court erred in ruling that Defendants Knights and

Dominguez’s were not bona fide purchasers of their respective properties.
4.

Has an order been entered sealing all or any portion of the record? No.

5.

(a) Is the reporter’s transcript requested? Yes.
(b) The appellant requests the preparation of the following portions of the
reporter’s transcript in ☐ hard copy ☒ electronic format ☐ both: e.g. Hearing on
Motion for Summary Judgment held March 14, 2019.

6.

The Appellant requests the following documents be included in the clerk’s record
in addition to those automatically included under Rule 28, Idaho Appellant Rules:
DOCUMENT

File date

Motion for Summary Judgment
Affidavit in Support
Affidavit of Hope Hastriter
Affidavit of Eric R. Shannon
Memorandum in Support of Motion
Motion for Summary Judgment
Memorandum in Support of Motion
Affidavit in Support of Motion
Motion for Summary Judgment
Memorandum in Support of Motion

2-13-19
2-13-19
2-13-19
2-13-19
2-13-19
2-14-19
2-14-19
2-14-19
2-21-19
2-21-19
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Affidavit (B. Knight) in Support of Motion
Affidavit (E Copple) in Support of Motion
Affidavit of Manuel Dominguez
Response and Opposition to Plaintiff’s Motion
Memorandum in Opposition to DF’s MSJs
Joinder in Quicken Loan MSJ and in Opposition to
Knight’s Reply in Support of Motions for SJ
PL’s Reply Memorandum in Support of MSJ

2-21-19
2-21-19
2-21-19
2-28-19
2-28-19
2-28-19
3-7-19
3-7-19

Civil Cases Only: The appellant requests the following documents, charts, or
pictures offered or admitted as exhibits to be copied and sent to the Supreme
Court: None.
7.

I certify:
(a)

That a copy of this notice of appeal has been served on each report of who
a transcript has been requested as name below at the address set out
below:
Patricia Terry, 1115 Albany St., Caldwell, Idaho 83605

(b)

That the clerk of the district court or administrative agency has been paid
the estimated fee for preparation of the reporter’s transcript.

(c)

That the estimated fee for preparation of the clerk’s or agency’s record has
been paid.

(d)

That the appellant filing fee has been paid.

(e)

That service has been made upon all parties required to be served pursuant
to Rule 20.
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DATED this 10th day of May, 2019.
DAVISON, COPPLE, COPPLE & COPPLE, LLP

/s/ E Don Copple
E Don Copple, of the firm
Attorneys for Defendants /Appellants

By:

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 10th day of May, 2019, a true and correct copy of the
foregoing was served upon the following:
Kimbell D. Gourley
Jones, Williams, Fuhrman, Gourley
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701

U.S. Mail, postage prepaid
□
Hand Delivered
□
Facsimile
~
iCourt E-service
kgourley@idalaw.com

Wyatt Johnson
Anthony Shallat
Angstman Johnson
199 N. Capitol Blvd., Ste. 200
Boise, ID 83 702

□
□
□

Sheila R. Schwager
Brent R. Wilson
Hawley Troxell Ennis & Hawley, LLP
877 Main Street
P.O. Box 1617
Boise, ID 83701

Patricia Terry
Canyon County Courthouse
1115 Albany
Caldwell, ID 83605

□

U.S. Mail, postage prepaid
Hand Delivered
Facsimile
~
iCourt E-service
wyatt@agnstman.com
anthony@angstman.com
□
U.S. Mail, postage prepaid
Hand Delivered
□
□
Facsimile
~
iCourt E-service
sschwager@hawleytroxell.com
bwilson@hawleytroxell.com
~

□
□

U.S. Mail, postage prepaid
Hand Delivered
Facsimile

/s/ E Don Copple
E Don Copple
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Filed: 04/01/2019 08:06:46
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Penrose, Brendan

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,
Plaintiff,
vs.

BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMINGUEZ
and MARIA DOMINGUEZ, husband and
wife, CHICAGO TITLE INSURANCE
COMPANY, a Florida corporation, QUCKEN
LOANS INC., a Michigan corporation,
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a
Delaware corporation, LOANDEPOT.COM,
LLC, a Delaware limited liability company,
TRANSNATION TITLE & ESCROW, INC.
dba Fidelity Nation Title Company of Idaho,
also dba Fidelity National Title Company, a
Delaware corporation; and all unknown lessees
and tenants in possession of any or all of the
property which is subject to this action, and
any other person or entity, who has or may
have an interest in and to the property which is
subject of this action, reference for
conveniences by the :fictious designations of
DOES 1 THROUGH 10,
Defendants.

________________

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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CASE NO. CV14-18-11322

ORDER ON MOTIONS FOR
SUMMARY JUDGMENT

Plaintiff Nampa Highway District ("NHD") brought this action against Defendants for
declaratory and quiet title judgment regarding a 33-foot right-of-way from the centerline of
Orchard Avenue. All parties moved for summary judgment. For the following reasons, the Court
GRANTS the Plaintiff's motion and DENIES the Defendants' motions.

FACTUAL AND PROCEDURAL BACKGROUND
The following facts are derived from the parties' briefing, affidavits, and oral arguments.
Orchard Avenue was constructed as a two-lane highway running along a section line in Canyon
County in the early 1920s. In 1941, the NHD discussed improving Orchard and began working
to secure a 66-foot wide right-of-way in order to eventually surface the highway. After an
engineer established the centerline, the NHD asked for right of way deeds for 33 feet on each
side of the centerline before making improvements.
On August 4, 1941, J.G. and Ora Lupton ("Luptons") dedicated a 33-foot strip of land to
the NHD via a Deed of Right of Way ("Deed"). The Deed contained a legal description of the
parcel stretching from the centerline of Orchard onto their fann "necessary that a public highway
be laid out and opened for public use." The NHD did not record the Deed until almost 40 years
later, in 1989.
After Ora passed away in 1945, her estate passed to her husband. When J.G. passed, his
estate transferred ownership to their sons, Howard and Marvin Lupton in 1958. The same day,
Marvin transferred his ownership to Howard, who subsequently split the property into smaller
parcels. On June 23, 1963, Howard sold of one of the parcels to Billy and Vonda Downs. The
Downs sold the parcel to the Knights on July 9, 1998 (hereafter the "Knight property").
Howard sold another parcel to Roy and Judith Beets on August 31, 1983. The Beets sold
to the Wilkinsons on May 26, 1999, and the Wilkinsons sold the parcel to the Dominguezes on
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January 3, 2005 (hereafter the "Dominguez property'} The legal description on the Lupton's
Deed of Right of Way overlaps the descriptions on the Knight and Dominguez deeds to the
centerline of Orchard.
On October 25, 2018, the NHD filed a Complaint for Declaratory Judgment and Quiet
Title to the 33-foot strip of land from the centerline of Orchard on the Knight and Dominguez
properties. The NHD asks the Court to find that it owns the property in fee simple, or, in the
alternative, that the NHD owns a right-of-way on the properties and asks the Court to quiet title
in the NHD's favor. The Knights filed a counterclaim asking for the same relief.
The NHD moved the Court for summary judgment, arguing that no material facts are in
dispute and it is entitled to judgment as a matter of law. Both the Knights and Dominguezes filed
memorandums in opposition, and separate motions for summary judgment. The Knights
essentially argue that because the NHD did not record the Deed until 1989, the conveyance is
void pursuant to Idaho's race-notice statute. The Dominguezes argue that even if the Court were
to grant a right-of-way, it should only be for the width of the existing asphalt and gravel as it is
currently used and occupied by the NHD-roughly 25 feet or less.
Although both Defendants acknowledge they bought after the NHD recorded and are not
bona fide purchasers, the Knights argue they are protected under the "Shelter Rule" because the
Downs lacked actual, recorded notice of the right-of-way prior to the NHD recording the Deed.
The NHD argues that the Shelter Rule does not apply because prior to recording the Deed, every
owner has had at least constructive notice of Orchard A venue and a duty to inquire, thereby
eliminating any bona fide purchaser status.
On March 14, 2019, the Court heard arguments on the summary judgment motions. Mr.
Kimbel Gourley argued for the NHD, Mr. Wyatt Johnson appeared on behalf of the Knights, Mr.
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Don Copple appeared on behalf of the Dominguezes, and Mr. Brent Wilson appeared for MERS.
After considering the affidavits in the record, the parties' briefing on the motions, and oral
arguments, the Court took the matter under advisement.

LEGAL STANDARD
In considering a motion for summary judgment, the Court may properly grant the motion
only where no genuine issues of material fact exist and the moving party is entitled to judgment
as a matter oflaw. I.R.C.P. 56(c). "When an action will be tried before the court without a jury,
the judge is not constrained to draw inferences in favor of the party opposing a motion for
summary judgment but rather the trial judge is free to arrive at the most probable inferences to be
drawn from uncontroverted evidentiary facts." Loomis v. City of Hailey, 119 Idaho 434, 437, 807
P.2d 1272, 1275 (1990).
A mere scintilla of evidence or only slight doubt as to the facts is not sufficient to create a
genuine issue for purposes of summary judgment. Samuel v. Hepworth, Nungester & Lezamiz,
Inc., 134 Idaho 84, 87, 996 P.2d 303, 306 (2000). The non-moving party "must respond to the

summary judgment motion with specific facts showing there is a genuine issue for trial." Id.
Summary judgment is appropriate where a non-moving party fails to make a sufficient showing
to establish the existence of an element essential to its case when it bears the burden of proof. Id.
Where the parties have filed cross-motions for summary judgment relying on the same
facts, issues and theories, the parties effectively stipulate that there is no genuine issue of
material fact that would preclude the district court from entering summary judgment. Davis v.
Peacock, 133 Idaho 637, 640, 991 P.2d 362, 365 (1999) (citations omitted). However, the mere

fact that both parties move for summary judgment does not in and of itself establish that there is
no issue of material fact. Kromrei v. AID Ins. Co., 110 Idaho 549,551, 716 P.2d 1321 (1986).
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DISCUSSION AND ANALYSIS

I.

The Knights were not protected under the Shelter Rule because the prior owners
were not bona fide purchasers.
The Knights claim that because the NHD failed to record the Deed of Right of Way,

every prior owner was a bona fide purchaser without notice and thus, the Knights are protected
under the "Shelter Rule."
Idaho's race-notice recording statute states:
Every conveyance of real property other than a lease for a term not exceeding one
(1) year, is void as against any subsequent purchaser or mortgagee of the same
property, or any part thereof, in good faith and for a valuable consideration,
whose conveyance is first duly recorded.
Idaho Code § 55-812. Recording statutes exist to provide a place and method for a would-be
purchaser to determine what kind of title he or she is obtaining. Farm Bureau Fin. Co. v. Carney,
100 Idaho 745, 749, 605 P.2d 509, 513 (1980). By design, recording statutes compel buyers to
record instruments affecting title, for the ultimate purpose of permitting subsequent purchasers to
rely upon the record title. Kalange v. Rencher, 136 Idaho 192, 196, 30 P.3d 970, 974 (2001). In
addition to giving notice to others that an interest is claimed in real property, the recording
statutes protect against bona fide third parties who may be dealing in the same property. Id.
In a pure-race jurisdiction, a purchaser for value who records first-with or without
actual or constructive notice of a prior unrecorded conveyance-takes priority. Dep't ofTransp.
v. Humphries, 496 S.E.2d 563, 566 (N.C. 1998). In a race-notice jurisdiction like Idaho, recorded
interests are effective against unrecorded interests when the recorded interest is taken for a
valuable consideration and in good faith-i.e., without knowledge, either actual or constructive,
that unrecorded interests exist. Froman v. Madden, 13 Idaho 138, 88 P. 894 (1907).
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A buyer with notice of inconsistent claims does not take in good faith, and one who fails
to investigate the obvious inconsistent claim cannot take in good faith. Langroise v. Becker, 96
Idaho 218, 220, 526 P .2d 178, 180 (197 4). A buyer cannot be a good faith purchaser when a
reasonable investigation of the property would have revealed the existence of the conflicting
claim in question. Id. at 221. One buying property occupied by a third party is put on notice of
any adverse claim or right of possession by such third party, which a reasonable investigation
would reveal. Paurley v. Harris, 75 Idaho 112, 117, 268 P.2d 351, 353 (1954). The prevailing
view is that Idaho's Legislature did not intend to allow a buyer with actual knowledge of an
adverse claim or possession to eliminate all rights inconsistent with those in his deed merely by
recording. Langriose, 96 Idaho at 220.
The facts are largely undisputed. The Luptons dedicated a 33-foot strip of land to the
NHD for the public highway in 1941. (Copple Af'f., Ex. B). Although the NHD did not record the
Deed until 1989, Orchard Avenue existed on the property as a public highway, continuously
improved and maintained by the NHD since as early as 1921. Every purchaser had constructive
notice of a possible adverse claim because a reasonable investigation would reveal at least a part
of the property was occupied by the road, and thus had a duty to inquire.
The Knights acknowledge they purchased the property in 1998 with actual notice of the
Deed and are not bona fide purchasers. Instead, the Knights argue that since the Downs bought
before the NHD recorded, the Downs were the bona fide purchasers without notice, thereby
sheltering the Knights from the conveyance via the Shelter Rule.
The "Shelter Rule" may protect a buyer who is not a bona fide purchaser, if he or she
takes an interest in property from a bona fide purchaser. Sun Valley Land & Minerals, Inc. v.
Burt, 123 Idaho 862, 868, 853 P.2d 607, 613 (Ct. App. 1993). The Knights contend that the
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Shelter Rule "makes no distinction between actual or constructive notice, and thus defeats any of
NHD's claim to the properties.'' (Resp. Opp. to P.'s Mot. for Su.mm. J., p. 5). The Court
disagrees.
To claim protection of bona fide purchaser status, a party "must show that at the time of
the purchase he paid a valuable consideration and upon the belief and the validity of the vendor's
claim of title without notice, actual or constructive, of any outstanding adverse rights of
another." Weitz v. Green, 148 Idaho 851, 859, 230 P.3d 743, 751 (2010) (quoting Imig v.

McDonald, 77 Idaho 314,318,291 P.2d 852,855 (1955)) (emphasis added).
The Knights cannot meet their burden of proving that the Downs were bona fide
purchasers without notice. To suggest that the Shelter Rule requires strict recordation regardless
of any notice, either actual or constructive, directly contradicts Idaho precedent-that the
legislature did not intend to eliminate all rights inconsistent with those in the deed simply by
recording first.
Orchard Avenue has existed as a public highway since at least 1921. Every prior
purchaser had constructive notice that Orchard occupied a portion of the property and was thus
charged with a duty to inquire. A reasonable investigation would reveal a highway and the
possible existence of a right-of-way. The Court finds that the Knights failed to prove they were
protected by the Shelter Rule because no prior owner could have been a good faith purchaser.

II.

The plain language of the Deed expressly conveys 33 feet from the centerline.

The Dominguezes argue even if a right-of-way exists, its scope and width is much
narrower than 33 feet, and should only encompass the road as it is currently used and occupied.
"Knight and Dominguez do not dispute that the Highway District owns a right of way, i.e.
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Orchard Avenue, but denies that the width of the road is 33 feet on each side of the centerline."
(Mem. Opp. to P. 's Mot. for Summ. J., p. 2). Again, the Court disagrees.
When construing an instrument that conveys an interest in land, courts seek to give effect
to the intent of the parties to the transaction. Neider v. Shaw, 138 Idaho 503, 508, 65 P.3d 525,
530 (2003). To determine the intent of the parties, the Court must view the document as a whole.
Id. Whether a deed is ambiguous is a question of law. Id. A deed is ambiguous if its language is

subject to conflicting interpretations. Id. Interpretation of an unambiguous deed is a question of
law to be settled by its plain language. Id.
The Dominguezes argue that currently, the paved portion of Orchard is only 22 feet, with
an extended graveled area of 3 feet on the Dominguez property, and 3 inches on the Knight
Property, making the right-of-way no wider than 25 feet. The Dominguezes state no authority for
their position, only that the NHD has not submitted evidence to support the width as 33 feet,
"except the 1941 Lupton deed which does not take precedence [over] the deeds granted to the
Knight and Dominguez from their predecessors in interest." (Mem., p. 2).
The Luptons' 1941 Deed of Right of Way states:
Whereas, it is desirable, proper, and necessary that a public highway be laid out
and opened for public use 33 feet wide on each side of a line, commencing at a
point in the intersection of the center line of the existing public highway with
section line between Sections 19 and 20 in Township 3 N. R. 2 W. thence Easterly
along said North Boundary line of Section 20, a strip of land 33 feet wide ...
(Copple Aff., Ex. B). The Deed is not ambiguous or subject to different interpretations. The
Deed includes a legal description of the property and the boundaries of the right-of-way. The
plain language expressly grants 33 feet to the NHD for the public highway. To find the right-ofway boundary is the asphalt as it is currently used and occupied would misinterpret the plain
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language of the Deed and its intent. A contrary finding could result in the chaotic effect of
granting a different-sized right-of-way along every portion of a public road every few feet.

III.

The Right of Way Deed conveys title to the Nampa Highway District in fee simple.

The NHD asks the Court to find it owns the 33-foot strip in fee simple, or, alternatively,
owns a right-of-way. Although some courts vary as to the interpretation of deeds purporting to
convey land referencing a "right-of-way," where the deed does not contain language about its
purpose or otherwise limiting the conveyance and conveys a definite parcel of land, courts
consistently hold that the deed will be construed to convey fee simple title. C & G, Inc. v. Rule,
135 Idaho 763, 767, 25 P.3d 76, 80 (2001).
"On one hand 'right-of-way' can mean to qualify or limit the interest granted in a deed to
the right to pass over a tract of land (an easement)." Id. (quoting Brown v. State, 130 Wash. 2d
430, 436, 924 P.2d 908, 914 (1996)). On the other, the phrase can describe the parcel of land
being conveyed for the purpose of constructing its road. Id.
Again, the Deed is unambiguous:
Now, Therefore, in consideration of the location and establishment of said public
highway as above described and the benefits to accrue to us . . . we do hereby
grant and dedicate so much of the lands owned and claimed by us and each of us
as aforesaid lying within the boundaries of said strip to the public and to said
Nampa Highway District, Canyon County, Idaho, for use as a public highway ...
Here, there is no language in the Deed that limits the use of the property, or indicates that the
Luptons intended any type of reversionary interest such as a right of re-entry or possibility of
reverter. The Deed expressly "grant[s] and dedicate[s]" the 33-foot strip from the centerline ''to
the public" and "for use as a public highway." The term "right-of-way" in this Deed merely
describes the land generally, and does not serve to limit or restrict the land to an easement.
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CONCLUSION

The Court finds substantial evidence to enter declaratory judgment decreeing that the
NHD owns the 33-foot strip of property from the centerline of Orchard Avenue in fee simple.
Although the NHD did not record the Deed of Right of Way until 1989, all owners had
constructive notice of a potential conflicting claim by the physical presence of Orchard A venue,
and that a reasonable inquiry would have discovered the public highway right-of-way. Further,
the Defendants presented insufficient evidence to show the Deed is ambiguous and grants less
than 33 feet or any conveyance less than fee simple.
ORDER

Based on the foregoing, Plaintiffs Motion for Summary Judgment is GRANTED; and
further,
Title is quieted in the Nampa Highway District free of any and all claims of Defendants.
Defendants' Motions for Summary Judgment are DENIED.
IT IS SO ORDERED.

Dated this J:f_day of March, 2019.

eorge A. Southworth
District Judge

ORDER ON MOTIONS FOR SUMMARY JUDGMENT

Page 503

10

CLERK'S CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _ _ day of March, 2019, I caused to be served a
true and correct copy of the foregoing order by the method indicated below, and addressed to the
following persons:
□ U.S.Mail

Kimbell D Gourley
JONES WILLIAMS FUHRMAN GOURLEY
225 N 9th St., Ste. 820
Boise, ID 83701
208-331-1170
kgourley@idalaw.com

n Overnight Mail

E. Don Copple
DAVISON COPPLE COPPLE COPPLE
PO Box 1583
Boise, ID 83701
edcopple@davisoncopple.com

D Hand Delivered
D Facsimile
D Overnight Mail

D Hand Delivered
D Facsimile
✓ E-Mail

□ U.S.Mail

✓

E-Mail

0

Sheila R. Schwager
HAWLEY TROXELL ENNIS HAWLEY
PO Box 1617
Boise, ID 83701
sschwager@hawleytroxell.com

U.S. Mail
D Hand Delivered
D Facsimile
0 Overnight Mail
✓ E-Mail

Wyatt Johnson
ANGSTMAN JOHNSON
199 N Capitol Blvd., Ste. 200
Boise, ID 83 702
wyatt@angstman.com

□ U.S.Mail
D Hand Delivered
0 Facsimile
0 Overnight Mail
✓ E-Mail

CLERK OF THE DISTRICT COURT
Signed: 4/1/2019 08:07 AM

By:_ _8.
_.e_...c,.
~
_ ~_~ _ _'_ __
Deputy Clerk
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Kimbell D. Gourley/ISB #3578
JONES ♦ WILLIAMS ♦ FUHRMAN
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

♦ GOURLEY,P.A.

Filed: 04/10/2019 13:58:36
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Martinez, Maira

Attorneys for Plaintiff Nampa Highway District No. 1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
)
)
)
Plaintiff,
)
V.
)
BRIAN K. KNIGHT and LISA M. KNIGHT,
)
husband and wife, MANUEL DOMINGUEZ,
)
and MARIA DOMINGUEZ, husband and wife, )
CHICAGO TITLE INSURANCE COMPANY, )
a Florida corporation, QUICKEN LOANS
)
INC., a Michigan corporation, MORTGAGE
)
ELECTRONIC REGISTRATION
)
SYSTEMS, INC., a Delaware corporation,
)
LOANDEPOT.COM, LLC, a Delaware
)
limited liability company; TRANSNATION
)
TITLE & ESCROW, INC. dba Fidelity
)
National Title Company of Idaho, also dba
)
Fidelity National Title Company, a Delaware
)
corporation; and all unknown lessees and
)
tenants in possession of any or all of the
)
property which is subject to this action, and any )
other person or entity, who has or may have an )
interest in and to the property which is subject
)
of this action, referenced for convenience by
)
the fictitious designations of DOES 1
THROUGH 10,

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

Case No. CV14-18-11322

JUDGMENT AND DECREE
QUIETING TITLE IN PLAINTIFF
NAMPAHIGHWAYDISTRICTN0.1

Defendants.
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JUDGMENT IS ENTERED AS FOLLOWS:

1.

The land that is the subject of this action is legally described on Exhibit A attached

hereto (the "Property");
2.

Title to the Property is quieted in favor of Plaintiff, Nampa Highway District No.

3.

Plaintiff is the fee simple owner of all right, title and interest in and to the Property;

4.

Defendants have no right, title or interest in the Property.

1.
'

and

DATED this - - - - - - - - - - - - Signed: 4/9/2019 11:49 AM

Georg~outhworth
District Judge
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CLERK'S CERTIFICATE OF SERVICE

4/10/2019

I HEREBY CERTIFY that on this _ _ _ _ _ _ _ _ _, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
E. Don Copple
Davison, Copple, Copple & Copple
199 N. Capitol Boulevard
P.O. Box 1583
Boise, ID 83701
Attorneys for Brian and Lisa Knight, and
Manuel Dominguez

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court
edcom2)e@davisonco.I2J2.le.com

□
□
□
□

Sheila R. Schwager
Lars Lundberg
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court
sschwager@hawleytroxell.com
llundberg@hawleY!roxell.com

□
□
□
□

Wyatt Johnson
Angstman Johnson
199 N. Capitol Blvd., Ste 200
Boise, ID 83702

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court
~att@angstman.com

□
□
□
□

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court

□
□
□
□

Kimbell D. Gourley
Jones Williams Fuhrman Gourley, P.A.
225 N. 9th Street, Suite 820
Boise, ID 83702

~

~

~

~

CERTIFIED COPY
kgourley@idalaw.com

vN\vf\tt~
Clerk of the C o u r t '
Signed: 4/10/2019 01:59 PM
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Exhibit A

t

~
...... . ~~-····- --~ ,- 1' -..,.., J

Deed of Right of Way
,;~}187
\\' uc:1u:,,!;, the Undersigned are o,vncrs and claimams (l( the following described lands situate within the

~

..

Namp:, Highway District, Canyon C;..:~!;,·, Idaho, lo-wit: . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . • . . . •

. . . . J.• · G., . LUPTON, e..nci. · ....

Cf!,f?. H. ..LUFTOH,. -h1.tsl::.and- -and. w.i.fe.~.... . ..... .. ..

?

· · · · · ·· · · · · · · · · · · · · · · · · · · · · · · · · · • · · · · · · · · · · · · · · · · ·· · · · · · · • • • • • • • • • . ... .... . . . . .. . . ...... and
\\·111:: 1u;:A.s. it i~ dcsirnhlc, proper, aml ncccl"-.<;:lry th:1t :1 puhlic highw:1.>· he 1:ii,I ,mt anri 1>pe11c,I for public

u~t' .~3 .. . . . feet wide

0 11

each ~icfo of a line, cmmncn cine-

of the cxi~1i111~ 1>nl~1c highway with the .. ~~c.tl.P.n . U

..10 ..'.tow.r.::h.1.p. 3. . N.... 8 ~. -~.

>'~•. E.

ti.

:it :i

fi.Q .

tH•i11t iu the i111usection of the C.tlJ) t..~I: line

t.t1t\·,J:·.ij?;1 .. ~~c.t.ton~ .

l.f. :u-id. 20 .....

the.nee . .E~.i?.ter.ly. dong ..s.aid.. HC<t.b.. ... .... •

.. f.Qµ,no~t:Y . _J,tt.153. . o.r. . ~~~ 1.iP.n. ~.Q. ~.. st.r.13} . o.f. . JRnd . .33 ...Ce~.t. wlcle ... .. ...... . . . . . .
arnl extending thence . EQ.~t.Ell'l~•. a,"<li~U,tthric.e.. Qf. .2.EHP.. f.e.flt. JllQJ.'.8. .~ •• lei:i.~. ~J.Qng. t;h.~ •.

. .Nor.tb . .l:!o\lnc\8J'Y . l.1ne.. of. .t.b.e. .lior.th>\:e.~t..~½l~r. ter.. of.. ~!3.c. ti.QJJ. ~-Qt .. . . . .... . ..• ;.
;

.

IOC%.JWU11 • . •. . .•.• . .. .. ...• . . ' ' • • . .. . .•.•••• • .. • . • • . .. .. .. .••.. • .. • • . • . . .• •• .. .•••. . • • •. • •• •

r.

J

Now, Tm:.Ht;FORE, In consi<lcrntion of the location and establishment of sai<l public highway as nbovc
llescribecl :irnl the benefits to ac~ruc- to u~ nnd each 0£ us by such location, we, the undersigned o wnea1nd
daimant1'i of lantl required £or such highway purposes as abo\·c clesignntc<l, do hereby consenr thereto; an<l we
tio herei>y gr.int au<l dedicate so much of the lands ownecl n111I claimed by us nnd each of us as aforesaid
lying within the houn<larics of sai<l strip to the public and to saill Nampa Highway Disl"rict, Canyon County,
Idaho, for use as a 1111blic highway, an<l we hereby waive nil claim!> for <lmn:igcs for n11d on ;icconnt of same.
IN Wtl'NESS \\'m:Rl.0.1--.,

\Ve have hereunto set our l1an<ls this . . .. . , clay o

f.AU{tU.S,t . ...... 19iil ..

'-J./ fl .. .p . LI:.._~ ......
····6····6£!'~~~············ r ~ · ~
j · · ·· · ·(SEAL)
···•······ ···· ········ ·········· ······ ·· &.~ ..~~ ..

. V

Will~~~

/

(SEAL)

(SEAL)
· · · · · · ..... ........ , . , ....... . (SEI\L) ~

I,

. ... .. .................. . ... , . (SF.I\~)
· ·· · · · · ... ·· . . . .... . . . ..• . .... (SEAL)
I,

I

· · · · · · · . . .. .. . . . . ........ . .... (SEAL)'
· · · .. ,. , . .. · .... . ........ . .... (SEAL)
· ·, · · · · · ,, •.......... . ........ (SEAL)

i
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Electronically Filed
5/21/2019 4:16 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Jennifer Cottle, Deputy Clerk

Kimbell D. Gourley/ISB #3578
JONES ♦ WILLIAMS ♦ FUHRMAN
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

♦ GOURLEY,P.A.

Attorneys for Plaintiff Nampa Highway District No. 1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
)
)
)
Plaintiff/Appellee,
)
V.
)
BRIAN K. KNIGHT and LISA M. KNIGHT,
)
husband and wife, MANUEL DOMINGUEZ,
)
and MARIA DOMINGUEZ, husband and wife, )
CHICAGO TITLE INSURANCE COMPANY, )
a Florida corporation, QUICKEN LOANS
)
INC., a Michigan corporation, MORTGAGE
)
ELECTRONIC REGISTRATION
)
SYSTEMS, INC., a Delaware corporation,
)
LOANDEPOT.COM, LLC, a Delaware
)
limited liability company; TRANSNATION
)
TITLE & ESCROW, INC. dba Fidelity
)
National Title Company of Idaho, also dba
)
Fidelity National Title Company, a Delaware
)
corporation; and all unknown lessees and
)
tenants in possession of any or all of the
)
property which is subject to this action, and any )
other person or entity, who has or may have an )
interest in and to the property which is subject
)
of this action, referenced for convenience by
)
the fictitious designations of DOES 1
THROUGH 10,

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

Defendants/Appellant.
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Case No. CV14-18-11322

REQUEST FOR ADDITIONAL
RECORD

TO: THE ABOVE-NAMED APPELLANTS AND THE CLERK OF THE ABOVE ENTITLED
COURT
NOTICE IS HEREBY GIVEN, that the Respondent in the above entitled
proceeding hereby requests pursuant to Rule 19, I.AR., the inclusion of the following material in
the clerk's record in addition to that required to be included by the I.AR. and the notice of appeal.

1.

Clerk's Record:

Stipulation for Entry of Judgment- Filed November 28, 2018
Order for Entry of Default ofLoandepot.com- Filed January 15, 2019
Notice of Hearing- Filed February 13, 2019
Notice of Hearing- Filed February 14, 2019
Notice of Substitution of Counsel- Filed February 15, 2019
Court Minutes for Scheduling Conference- Filed February 21, 2019
Joinder of Quicken Loans in Opposition to PL's Motion for Summary Judgment- Filed February 28,
2019
Court Minutes for Motion for Summary Judgment Hearing- Filed March 14, 2019
Order on Motions for Summary Judgment- Filed April 1, 2019

2.

I certify that a copy of this request was served upon the clerk of the district court

and upon all parties required to be served pursuant to Rule 20 I.AR. and all fees associated with the
additional record have been paid.
DATED this 21 st day of May, 2019.
JONES WILLIAMS FUHRMAN GOURLEY, P.A.

Isl Kimbell D. Gourley
Kimbell D. Gourley
Attorney for Plaintiff/Appellee

REQUEST FOR ADDITIONAL RECORD- Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 21 st day of May, 2019 a true and correct copy of the above
and foregoing document was forwarded addressed as follows in the manner stated below:
E. Don Copple
Davison, Copple, Copple & Copple
199 N. Capitol Boulevard
P.O. Box 1583
Boise, ID 83701
Attorneys for Brian and Lisa Knight, Manuel
Dominguez and Maria Dominguez

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court
edcoJ212_le@davisoncoJ212_le.com

□
□
□
□

Sheila R. Schwager
Lars Lundberg
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court
sschwager@hawleytroxell.com
llundberg@hawleytroxell.com

□
□
□
□

Wyatt Johnson
Angstman Johnson
199 N. Capitol Blvd., Ste 200
Boise, ID 83702

Hand Delivered
U.S. Mail
Fax
Fed. Express
!court
wyatt@angstman.com

□
□
□
□

/s/ Kimbell D. Gourley
Kimbell D. Gourley

REQUEST FOR ADDITIONAL RECORD- Page 3
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~

~

~

Electronically Filed
5/22/2019 3:27 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Christina Jeffes, Deputy Clerk

2
3

4

Wyatt Johnson, ISB: 5858
ANGSTMAN JOHNSON
199 N. Capitol Blvd., Ste 200
Boise, ID 83702
Phone:208-384-85 88
Fax: 208-629-2157
wyatt@angstman.com

5
6

Attorney for Defendant Quicken Loans Inc.

7

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

8

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

9

10

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

11

Case No. CV14-18-11322 / 47029-2019
NOTICE OF APPEAL

Plaintiff/Respondent,

12

vs.
13

14
15

16
17
18
19

20
21

22
23
24

25
26

BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMINGUEZ,
an individual, CHICAGO TITLE
INSURANCE COMPANY, a Florida
corporation, MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a
Delaware corporation, LANDAMERICA
TRANSNATION TITLE NIK/A
TRANSNATION TITLE & ESCROW, INC., a
Delaware corporation, NEW CENTURY
MORTGAGE CORPORATION, a California
corporation, and all unknown lessees and
tenants in possession of any or all of the
property which is subject to this action, and
any other person or entity, who has or may
have an interest in and to the property which is
subject of this action referenced for
convenience by the fictitious designations of
DOES 1 THROUGH 10,
Defendants/Appellants.

27
28

29

NOTICE OF APPEAL - QUICKEN LOANS INC. - PAGE 1
A•J Matter: 8017-019
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TO:
2

NAMPA HIGHWAY DISTRICT NO. 1, THE ABOVE NAMED PLAINTIFF;
KIMBELL D. GOURLEY, ITS ATTORNEY; AND THE CLERK OF THE ABOVE
ENTITLED COURT:

3

NOTICE IS HEREBY GIVEN THAT:
4
5

1. The above-named Appellant, Quicken Loans Inc., appeals against the above-named

6

Respondent to the Idaho Supreme Court from the Judgment and Decree Quieting

7

Title in Plaintiff Nampa Highway District No. 1 entered in the above entitled action

8

on the 10th day of April 2019, Honorable George A. Southworth, presiding. A copy
9

10

of the judgment or order being appealed is attached to this notice.

11

2. That the party has a right to appeal to the Idaho Supreme Court and the judgments or

12

orders described in Paragraph 1 above are appealable under and pursuant to Rule

13

1l(a)(2) Idaho Appellate Rules.

14
15

3. A preliminary statement of the issue on appeal which the Appellant then intends to

16

assert in the appeal; provided, any such list of issues on appeal shall not prevent the

17

appellant from asserting other issues on appeal, are as follows:

18

a. The District Court erred in refusing to apply the "Shelter Rule" which provides

19

20

that one who is not a bona fide purchaser, but who takes an interest in property from a

21

bona fide purchaser, may be sheltered in the latter's protective status;

22

b. The District Court erred in ruling that to suggest that the "Shelter Rule" requires

23

strict recordation regardless of any notice, either actual or constructive, directly

24

contradicts Idaho precedent- that the legislation did not intend to eliminate all rights
25

26

in the deed simply by recording first; and

27
28

29
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c. The District Court erred by judicially creating the requirement that every prior
2

purchaser and purchaser of a property has constructive notice that when a street

3

occupies a portion of that property, the purchaser is charged with the duty to inquire.
4

4. Has an order been entered sealing all or any portion of the record? No.

5

5. (a) Is the reporter's transcript requested? Yes.

6
7

(b) The appellant requests the preparation of the following portions of the reporter's

8

transcript in

□

hard copy IZI electronic format

□

both: e.g. Hearing on Motion for

9

Summary Judgment held March 14, 2019.

10
11

6. The Appellant requests the following documents be included in the clerk's record in

12

addition to those automatically included under Rule 28, Idaho Appellant Rules:

13

DOCUMENT

File date

Motion for Summary Judgment
Affidavit in Support
Affidavit of Hope Hastriter
Affidavit of Eric R. Shannon
Memorandum in Support of Motion
Motion for Summary Judgment
Memorandum in Support of Motion
Affidavit in Support of Motion
Motion for Summary Judgment
Memorandum in Support of Motion
Affidavit (B. Knight) in Support of Motion
Affidavit (E Copple) in Support of Motion
Affidavit of Manuel Dominguez
Response and Opposition to Plaintiffs Motion
Memorandum in Opposition to DF's MSJs
Joinder in Quicken Loan MSJ and in Opposition to PL's MSJ
Memorandum in Opposition to Plaintiffs Motion for
Summary Judgment
Knight's Reply in Support of Motions for SJ
PL's Reply Memorandum in Support ofMSJ

2-13-19
2-13-19
2-13-19
2-13-19
2-13-19
2-14-19
2-14-19
2-14-19
2-21-19
2-21-19
2-21-19
2-21-19
2-21-19
2-28-19
2-28-19
2-28-19
2-28.19

14
15

16
17
18

19

20
21

22
23
24

25
26

3-7-19
3-7-19

27

28

Civil Cases Only: The appellant requests the following documents, charts, or
29

NOTICE OF APPEAL - QUICKEN LOANS INC. - PAGE 3
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pictures offered or admitted as exhibits to be copied and sent to the Supreme
2

Court: None.

3

7.

I certify:

4

That a copy of this notice of appeal has been served on each report of who

a.

5
6

a transcript has been requested as name below at the address set out

7

below:

8

Patricia Terry, 1115 Albany St., Caldwell, Idaho 83605
9

That the clerk of the district court or administrative agency has been paid

b.

10

the estimated fee for preparation of the reporter's transcript.

11
12

That the estimated fee for preparation of the clerk's or agency's record has

C.

13

been paid.

14
15

16

d.

That the appellant filing fee has been paid.

e.

That service has been made upon all parties required to be served pursuant

17
18

to Rule 20.
--7~
L day of May,

DATED this /

2019.

19

20
21

22
23
24

25
26
27
28

29
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a

CERTIFICAT~ ~ICE
2
3

I HEREBY CERTIFY that on this
day of May, 2019, I caused to be served a true
copy of the foregoing NOTICE OF APPEAL by the method indicated below, and addressed to
those parties marked served below:

4
5

0

Kimbell D. Gourley
Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
(208) 331-1529
kgourley@idalaw.com

6
7
8
9

U.S. Mail, Postage Paid

D Hand Delivered

D ~
smittal
[3iCourt Notification

10

E. Don Copple
Davison, Copple, Copple & Copple, L.L.P
P.O. Box 1583
Boise, ID 83701
edcopple@davisoncopple.com

11

12
13

D U.S. Mail, Postage Paid
D Hand Delivered

bJ F~

Transmittal
L:t'fCourt Notification

14
15

0

Sheila R. Schwager
Hawley Troxell Ennis & Hawley, LLP
P.O. Box 1617
Boise, ID 83701-1617
sschwager@hawleytroxell.com
llundberg@hawleytroxell.com

16
17

18

OF~
smittal
[3-i'Court Notification

19

Patricia Terry
Canyon County Courthouse
1115 Albany
Caldwell, ID 83605

20
21

~

22

23
24

25

26
27
28
29
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U.S. Mail, Postage Paid

D Hand Delivered

vu!>

S. Mail, Postage Paid
D Hand Delivered
QF~
smittal
[3ffl'ourt Notification

Kimbell D. Gourley/ISB #3578
JONES ♦ WILLIAMS ♦ FUHRMAN
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

♦ GOURLEY,P.A.

Filed: 04/10/2019 13:58:36
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Martinez, Maira

Attorneys for Plaintiff Nampa Highway District No. 1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NAMPAHIGHW AYDISTRICTN0 .1,a
body politic corporate of the State ofldaho,

)
)
)
Plaintiff,
)
V.
)
)
BRIAN K. KNIGHT and LISA M. KNIGHT,
)
husband and wife, MANUEL DOMINGUEZ,
)
and MARIA DOMINGUEZ, husband and wife, )
CIDCAGO TITLE INSURANCE COMPANY, )
a Florida corporation, QUICK.EN LOANS
)
INC., a Michigan corporation, MORTGAGE
)
ELECTRONIC REGISTRATION
)
SYSTEMS, INC., a Delaware corporation,
)
LOANDEP0T.C0 M, LLC, a Delaware
)
limited liability company; TRANSNATI0N
)
TITLE & ESCROW, INC. dba Fidelity
)
National Title Company of Idaho, also dba
)
Fidelity National Title Company, a Delaware
)
corporation; and all unknown lessees and
)
tenants in possession of any or all of the
)
property which is subject to this action, and any )
other person or entity, who has or may have an )
interest in and to the property which is subject
)
of this action, referenced for convenience by
)
the fictitious designations of DOES 1
THROUGH 10,

Case No. CV14-18-11322

JUDGMENT AND DECREE
QUIETING TITLE IN PLAINTIFF
NAMPAIDGHW AYDISTRICTN 0.1

Defendants.

JUDGMENT AND DECREE QUIETING TITLE IN PLAINTIFF NAMPA IUGHWA Y DISTRICT NO. 1Page 1
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JUDGMENT IS ENTERED AS FOLLOWS:

1.

The land that is the subject of this action is legally described on Exhibit A attached

hereto (the "Property");
2.

Title to the Property is quieted in favor of Plaintiff, Nampa Highway District No.

3.

Plaintiff is the fee simple owner of all right, title and interest in and to the Property;

4.

Defendants have no right, title or interest in the Property.

and

DATED this

- - -- - - - - - - - - Signed: 4/9/2019 11:49 AM

Georgd~m{thworth
District Judge

JUDGMENT AND DECREE QUIETING TITLE IN PLAINTIFF NAMPA IDGHWAV DISTRICT N0.1Page 2
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CLERK'S CERTIFICATE OF SERVICE

4/10/2019

I HEREBY CERTIFY that on this _ __ _ _ _ _ _
a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
____J

E. Don Copple
Davison, Copple, Copple & Copple
199 N. Capitol Boulevard
P.O. Box 1583
Boise, ID 83701

Hand Delivered
U.S.Mail
Fax
Fed. Express
lcourt

LJ

□
□
□
[8J

Attorneys for Brian and Lisa Knight, and edcol!Jl_/e@davisoncol!Jl_/e.com
Manuel Dominguez

LJ

Sheila R. Schwager
Lars Lundberg
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
P.O.Box 1617
Boise, ID 83701

Hand Delivered
U.S. Mail
Fax
Fed. Express
Icourt
sschwager(@,hawleytroxell.com
llundbere.@hawleY!!oxell.com

Wyatt Johnson
Angstman Johnson
199 N. Capitol Blvd., Ste 200
Boise, ID 83702

Hand Delivered
U.S.Mail .
Fax
Fed. Express
!court
~att@angstman.com

□
□
[8J

Kimbell D. Gourley
Jones Williams Fuhrman Gourley, P.A.
225 N. 91h Street, Suite 820
Boise, ID 83702

Hand Delivered
U.S. Mail
Fax
Fed. Express
Icourt

□
□
□
□
[8J

□
□
□
[8J

~

CERTIFIED COPY
kgourley(@jdalaw.com

Clerk of the C o u r t '
Signed: 4/1012019 01:59 PM

JUDGMENT AND DECREE QUIETING TITLE IN PLAINTIFF NAMPA lllGHWAY DISTRICT N0.1-
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Exhibit A

t
1

INSTr.ui,::;n
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.,!".'••~ ~•:..,.!J..,._~

•

~:::;t•J

Deed of Right of Way
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!'w.

W miw.:M. 1l1c Undersii:ilCI! are O'¥ncrs :md claima111s t>f tlie follo,ving clcsc:ribed bnds situa1.. willtin the •
Namt"' High1vay O,strict. Canyo11 C.;.:.1:;·, Idaho, 10-wl1: ..•...•••.••. . .••••.••.••••••••••• •••• , •

· · · · J. • . G• • LlJP'l'ON • e.-nd.. •...

o.eH. ..

~

J;.UFTOH •. bus!la11d- .and. w.tfe.,. ..... . ........

.. -.. -........ ' ..................... ................ ' ............... -· ............ -........

._

.................... ................ .. ................. . .................... ............ aqd
\\"11tKU.<.

ii i, Jesiral,lc, t•"'flcr, and t1CtoS$;1rJ• 1h.,1:11•11hli<' hii:hway ho 1~;.i nut nnrl l)J'<Hc,I for public
011 each Aid,, of• 1i11e, c<)llltncnd11a :,_t 3 tR•int in 1hc i111•rscction of die C:.111)!:-~ lim

nse ~3 .•.. • fc.t wide
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Now, "1'11B11£fOR£. In consideration of the location und ~1ablisl1men1 of said 11ublic highway as nbo\-c
described a111I tho bc11di1S to :u:cruc to us and c:ich of llS by sud\ location, we, the undersigned o wncGand
clai111a111" of land required for sud, higll\ny purpose& as abo.-c ,l~g11n1,~1, dO hereby conse11r ther.-to; and we
do hereby gra11r 1111d dedieat, so 111uch of llw lands u1v11C<l a,nl claimed by us 11ml each of ,is as aforesaid
lying wilhin lhc hom1d;irics of said strip to the public and lo said Nam1ia Highway Dis£rict, Ca11yo11 County,
Idaho, for use as a 1111bllc highway, and we l~tehy waivcnll daims for dm,~,gcs for nnd 011 account oi same.
IN WtrNl!&S Wllt:R£0F, We ltavc hcretmto set our ltands this ...... day o
A\1('11.9.t ••• • • ., lSlil ..
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Electronically Filed
5/22/2019 4:14 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Jennifer Cottle, Deputy Clerk

Sheila R. Schwager, ISB No. 5059
Brent R. Wilson, ISB No. 8936
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5261
Email: sschwager@hawleytroxell.com
bwilson@hawleytroxell.com
Attorneys for Defendant MERS, as nominee for
Quicken Loans
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No. CV14-18-l 1322 / 47029-2019

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

NOTICE OF APPEAL
Plaintiff/Respondent,
vs.
BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMINGUEZ,
an individual, CHICAGO TITLE
INSURANCE COMP ANY, a Florida
corporation, QUICKEN LOANS INC., a
Michigan corporation, MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS,
INC., a Delaware corporation,
LANDAMERICA TRANSNATION TITLE
NIKIA TRANSNATION TITLE AND
ESCROW, INC., a Delaware corporation,
NEW CENTURY MORTGAGE
CORPORATION, a California corporation,
and all unknown lessees and tenants in
possession of any or all of the property which
is subject to this action, and any other person
or entity, who has or may have an interest in
and to the ro e1i which is sub· ect of this
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action, referenced for convenience by the
fictitious designations of DOES 1 THROUGH
10,
Defendants/Appellants.

TO: NAMPA HIGHWAY DISTRICT NO. 1, THE ABOVE NAMED PLAINTIFF; KIMBELL
D. GOURLEY, ITS ATTORNEY; AND THE CLERK OF THE ABOVE ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1. The above-named Appellant, Mortgage Electronic Registration Systems, Inc., as
nominee for Quicken Loans, appeals against the above-named Respondent to the
Idaho Supreme Court from the Judgment and Decree Quieting Title in Plaintiff
Nampa Highway District No. 1 entered in the above entitled action on the 10th
day of April 2019, Honorable George A. Southworth, presiding. A copy of the
judgment or order being appealed is attached to this notice.
2. That the party has a right to appeal to the Idaho Supreme Comi and the judgments
or orders described in Paragraph 1 above are appealable under and pursuant to
Rule 1 l(a)(2) Idaho Appellate Rules.
3. A preliminary statement of the issue on appeal which the Appellant then intends
to asse1i in the appeal; provided, any such list of issues on appeal shall not
prevent the appellant from asse1ting other issues on appeal, are as follows:
a. Whether the District Court erred in refusing to apply the "Shelter Rule," which
provides that one who is not a bona fide purchaser, but who takes an interest in

NOTICE OF APPEAL - 2
PH 177389.1
55749.0003.1194523 l.1
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property from a bona fide purchaser, may be sheltered in the latter's protective
status or otherwise misapplied the "Shelter Rule" under Idaho law; and
b. Whether the District Court e1Ted in evaluating the parties' constructive notice
under the facts.
4. Has an order been entered sealing all or any portion of the record? No.
5. (a) Is the repmter's transcript requested? Yes.
(b) The appellant requests the preparation of the following pmtions of the repmter' s
transcript in [] hard copy [g] electronic fmmat [] both: e.g.
Hearing on Motion for Summary Judgment held March 14, 2019.
6. The Appellant requests the following documents be included in the clerk's record in addition
to those automatically included under Rule 28, Idaho Appellant Rules:
DOCUMENT

File date

Motion for Summary Judgment
Affidavit in Support
Affidavit of Hope Hastriter
Affidavit of Eric R. Shannon
Memorandum in Suppmt of Motion
Motion for Summary Judgment
Memorandum in Support of Motion
Affidavit in Suppmt of Motion
Motion for Summary Judgment
Memorandum in Support of Motion
Affidavit (B. Knight) in Support of Motion
Affidavit (E Copple) in Suppo1t of Motion
Affidavit of Manuel Dominguez
Response and Opposition to Plaintiffs Motion
Memorandum in Opposition to DF's MSJs
Joinder in Quicken Loan MSJ and in Opposition to PL's MSJ
Memorandum in Opposition in Opposition to Plaintiffs
Motion for Summary Judgment
Knight's Reply in Suppmt of Motions for SJ

2-13-19
2-13-19
2-13-19
2-13-19
2-13-19
2-14-19
2-14-19
2-14-19
2-21-19
2-21-19
2-21-19
2-21-19
2-21-19
2-28-19
2-28-19
2-28-19
2-28.19
3-7-19
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PL's Reply Memorandum in Support ofMSJ

3-7-19

7. Civil Cases Only: The appellant requests the following documents, charts, or pictures offered or
admitted as exhibits to be copied and sent to the Supreme Comt: None.

8. I certify:
a.

That a copy of this notice of appeal has been served on each reporter of who a
transcript has been requested as name below at the address set out below:
Patricia Terry, 1115 Albany St., Caldwell, Idaho 83605

b.

That the clerk of the district comt or administrative agency has been paid the
estimated fee for preparation of the reporter's transcript.

c.

That the estimated fee for preparation of the clerk's or agency's record has been
paid.

d.

That the appellant filing fee has been paid.

e.

That service has been made upon all patties required to be served pursuant
to Rule 20.

DATED THIS

~J. day of May, 2019.
HAWLEY TROXELL ENNIS & HAWLEY LLP

By~ ~i~ - -

Bre t R. Wil on, ISB No. 8936
Attorneys for Defendant MERS, as nominee for
Quicken Loans
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I caused to be served a true copy of the foregoing NOTICE
OF APPEAL by the method indicated below, and addressed to each of the following:
□

Kimbell D. Gourley
JONES ♦GLEDHILL ♦FUHRMAN ♦ GOURLEY, P.A.
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Attorneys for Plaintiff

U.S. Mail, Postage Prepaid
□ Hand Delivered
□ Overnight Mail
□ E-mail: kgourley@idalaw.com
□ Facsimile: 208.331.1529
0 iComt

Don E. Copple
DAVISON COPPLE
199 North Capitol Blvd. Ste 600
Boise, ID 83 702
Attorney for Defendants Brian K. Knight and Lisa M
Knight

D U.S. Mail, Postage Prepaid
□ Hand Delivered
□ Overnight Mail
□ E-mail:
edcopple@davisoncopple.com
D Facsimile: 208.386.9428
0 iCourt

Wyatt Johnson
ANGSTMAN JOHNSON
199 North Capitol Blvd. Ste 200
Boise, ID 83702
Attorney for Defendants Brian K. Knight and Lisa M
Knight

□

U.S. Mail, Postage Prepaid
□ Hand Delivered
D Overnight Mail
□ E-mail: wyatt@angstman.com
D Facsimile:
0 iCourt

Patricia Terry
Canyon County Comthouse
1115 Albany
Caldwell, ID 83605

0 U.S. Mail, Postage Prepaid
□ Hand Delivered
□ Overnight Mail
□ E-mail: wyatt@angstman.com
□ Facsimile:
□ iCourt

Dated

~ u.., Zo I'i
Brent R. Wilson
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Filed: 04/01/2019 08:06:46
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Penrose, Brendan

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
)
)

NAMPAHIGHWAYDISTRICTNO. l,a
body politic corporate of the State of Idabo,
Plaintiff,

CASE NO. CV14-18-11322

)

vs.
BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife, MANUEL DOMINGUEZ
and MARIA DOMINGUEZ, husband and
wife, CHICAGO TITLE INSURANCE
COMPANY, a Florida corporation, QUCKEN
LOANS INC., a Michigan corporation,
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a
Delaware corporation, LOANDEPOT.COM,
LLC, a Delaware limited liability company,
TRANSNATION TITLE & ESCROW, INC.
dba Fidelity Nation Title Company ofldabo,
also dba Fidelity National Title Company, a
Delaware corporation; and all ur1known lessees
and tenants in possession of any or all of the
properly which is subject to this action, and
any other person or entity, who has or may
have an interest in and to the property which is
subject of this action, reference for
conveniences by the fictions designations of
DOES 1THROUGH 10,
Defendants.

)
)
)
)
)
)
)

ORDER ON MOTIONS FOR
SUMMARY JUDGMENT

)
)

)
)
)
)

)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)

______________ )
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Plaintiff Nampa Highway District ("NBD") brought this action against Defendants for
declaratory and quiet title judgment regarding a 33-foot right-of-way from the centerline of
Orchard Avenue. All parties moved for summary judgment. For the following reasons, the Court
GRANTS the Plaintiff's motion and DENIES the Defendants' motions.

FACTUAL AND PROCEDURAL BACKGROUND
The following facts are derived from the parties' briefing, affidavits, and oral arguments.
Orchard Avenue was constructed as a two-lane highway running along a section line in Canyon
County in the early 1920s. In 1941, the NBD discussed improving Orchard and began working
to secure a 66-foot wide right-of-way in order to eventually surface the highway. After an
engineer established the centerline, the NBD asked for right of way deeds for 33 feet on each
side of the centerline before making improvements.
On August 4, 1941, J.G. and Ora Lupton ("Luptons") dedicated a 33-foot strip of land to
the NBD via a Deed of Right of Way ("Deed"). The Deed contained a legal description of the
parcel stretching from the centerline of Orchard onto their farm "necessary that a public highway
be laid out and opened for public use." The NHD did not record the Deed until almost 40 years
later, in 1989.
After Ora passed away in 1945, her estate passed to her husband. When J.G. passed, his
estate transferred ownership to their sons, Howard and Marvin Lupton in 1958. The same day,
Marvin transferred his ownership to Howard, who subsequently split the property into smaller
parcels. On June 23, 1963, Howard sold of one of the parcels to Billy and Vonda Downs. The
Downs sold the parcel to the Knights on July 9, 1998 (hereafter the "Knight property").
Howard sold another parcel to Roy and Judith Beets on August 31, 1983. The Beets sold
to the Willdnsons on May 26, 1999, and the Willdnsons sold tl1e parcel to the Dominguezes on
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January 3, 2005 (hereafter the "Dominguez property"). The legal description on the Lupton's
Deed of Right of Way overlaps the descriptions on the Knight and Dominguez deeds to the
centerline of Orchard.
On October 25, 2018, the NHD filed a Complaint for Declaratory Judgment and Quiet
Title to the 33-foot strip of land from the centerline of Orchard on the Knight and Dominguez
properties. The NHD asks the Court to find that it owns the property in fee simple, or, in the
alternative, that the NHD owns a right-of-way on the properties and asks the Court to quiet title
in the NHD's favor. The Knights filed a counterclaim asking for the same relief.
The NHD moved the Court for summary judgment, arguing that no matedal facts are in
dispute and it is entitled to judgment as a matter of law. Both the Knights and Dominguezes filed
memorandums in opposition, and separate motions for summary judgment. The Knights
essentially argue that because the NHD did not record the Deed until 1989, the conveyance is
void pursuant to Idaho's race-notice statute. The Dominguezes argue that even if the Court were
to grant a right-of-way, it should only be for the width of the existing asphalt and gravel as it is
currently used and occupied by the NHD-roughly 25 feet or less.
Although both Defendants acknowledge they bought after the NHD recorded and are not
bona fide purchasers, the Knights argue they are protected under the "Shelter Rule" because the
Downs lacked actual, recorded notice of the right-of-way prior to the NHD recording the Deed.
The NHD argues that the Shelter Rule does not apply because prior to recording the Deed, every
owner has had at least constructive notice of Orchard Avenue and a duty to inquire, thereby
eliminating any bona fide purchaser status.
On March 14, 2019, the Court heard arguments on the summary judgment motions. Mr.
Kimbel Gourley argued for the NHD, Mr. Wyatt Johnson appeared on behalf of the Knights, Mr.
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Don Copple appeared on behalf of the Dominguezes, and Mr. Brent Wilson appeared for MERS.
After considering the affidavits in the record, the parties' briefing on the motions, and oral
arguments, the Court took the matter under advisement.

LEGAL STANDARD
In considering a motion for summary judgment, the Court may properly grant the motion
only where no genuine issues of material fact exist and the moving party is entitled to judgment
as a matter of law. I.R.C.P. 56(c). "When an action will be tried before the court without a jury,
the judge is not constrained to draw inferences in favor of the party opposing a motion for
sun1mary judgment but rather the trial judge is free to arrive at the most probable inferences to be
drawn from uncontroverted evidentiary facts." Loomis v. City ofHailey, 119 Idal10 434,437, 807
P.2d 1272, 1275 (1990).
A mere scintilla of evidence or only slight doubt as to the facts is not sufficient to create a
genuine issue for purposes of summary judgment. Samuel v. Hepworth, Nungester & Lezamiz,

Inc., 134 Idal10 84, 87, 996 P.2d 303, 306 (2000). The non-moving party "must respond to the
summary judgment motion with specific facts showing there is a genuine issue for trial." Id.
Summary judgment is appropriate where a non-moving party fails to make a sufficient showing
to establish the existence of an element essential to its case when it bears the burden of proof. Id.
Where the parties have filed cross-motions for summary judgment relying on the same
facts, issues and theories, the parties effectively stipulate that there is no genuine issue of
material fact that would preclude the district court from entering summary judgment. Davis v.

Peacock, 133 Idaho 637, 640, 991 P.2d 362, 365 (1999) (citations omitted). However, the mere
fact that both parties move for surmnary judgment does not in and of itself establish that there is
no issue of material fact. Kromrei v. AID Ins. Co., 110 Idaho 549,551, 716 P.2d 1321 (1986).
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DISCUSSION AND ANALYSIS

I.

Thlil Knights were not protected under the Shelter Rule because the prior owners
were not bona fide purchasers.

The Knights claim that because the NHD failed to record the Deed of Right of Way,
every prior owner was a bona fide purchaser without notice and thus, the Knights are protected
under the "Shelter Rule."
Idaho's race-notice recording statute states:
Every conveyance of real property other than a lease for a term not exceeding one
(1) year, is void as against any subsequent purchaser or mortgagee of the same
property, or any part thereof, in good faith and for a valuable consideration,
whose conveyance is first duly recorded.
Idaho Code § 55-812. Recording statutes exist to provide a place and method for a would-be
purchaser to determine what kind of title he or she is obtaining. Farm Bureau Fin. Co. v. Carney,
100 Idaho 745, 749, 605 P.2d 509, 513 (1980). By design, recording statutes compel buyers to
record instruments affecting title, for the ultimate purpose of permitting subsequent pmchasers to
rely upon the record title. Kalange v. Rencher, 136 Idaho 192, 196, 30 P.3d 970, 974 (2001). In
addition to giving notice to others that an interest is claimed in real property, the recording
statutes protect against bona fide third parties who may be dealing in the same property. Id.
In a pure-race jurisdiction, a purchaser for value who records first--witl1 or without
actual or constructive notice of a prior unrecorded conveyance-takes priority. Dep't o/Transp.
v. Humphries, 496 S.E.2d 563, 566 (N.C. 1998). In a race-notice jurisdiction like Idaho, recorded
interests are effective against unrecorded interests when the recorded interest is taken for a
valuable consideration and in good faith-i.e., without knowledge, either actual or constructive,
that unrecorded interests exist. Froman v. Madden, 13 Idaho 138, 88 P. 894 (1907).
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A buyer with notice of inconsistent claims does not take in good faith, and one who fails
to investigate the obvious inconsistent claim cannot take in good faith. Langroise v. Becker, 96
Idaho 218, 220, 526 P.2<l 178, 180 (1974). A buyer cannot be a good faith purchaser when a
reasonable investigation of the property would have revealed the existence of the conflicting
claim in question. Id. at 221. One buying property occupied by a third party is put on notice of
any adverse claim or right of possession by such third party, which a reasonable investigation
would reveal. Paurley v. Harris, 75 Idaho 112, 117, 268 P.2d 351, 353 (1954). The prevailing
view is that Idaho's Legislature did not intend to allow a buyer with actual knowledge of an
adverse claim or possession to eliminate all rights inconsistent with those in his deed merely by
recording. Langriose, 96 Idaho at 220.
The facts are largely undisputed. The Luptons dedicated a 33-foot strip of land to the
NHD for the public highway in 1941. (Copple Aff., Ex. B). Although the NHD did not record the
Deed until 1989, Orchard A venue existed on the property as a public highway, continuously
improved and maintained by the NHD since as early as 1921. Every purchaser had constructive
notice of a possible adverse claim because a reasonable investigation would reveal at least a part
of the property was occupied by the road, and thus had a duty to inquire.
The Knights acknowledge they purchased the property in 1998 with actual notice of the
Deed and are not bona fide purchasers. Instead, the Knights argue that since the Downs bought
before the NHD recorded, the Downs were the bona fide purchasers without notice, thereby
sheltering the Knights from the conveyance via the Shelter Rule.
The "Shelter Rule" may protect a buyer who is not a bona fide purcha~er, if he or she
takes an interest in property from a bona fide purchaser. Sun Valley Land & Minerals, Inc. v.

Burt, 123 Idaho 862, 868, 853 P.2d 607, 613 (Ct. App. 1993). The Knights contend that the
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Shelter Rule "makes no distinction between actual or constructive notice, and thus defeats any of
NHD's claim to the properties." (Resp. Opp. to P.'s Mot. for Summ. J., p. 5). The Court
disagrees.
To claim protection of bona fide purchaser status, a party "must show that at the time of
the purchase he paid a valuable consideration and upon the belief and the validity of the vendor's
claim of title without notice, actual or constructive, of any outstanding adverse rights of
another." Weitz v. Green, 148 Idaho 851, 859, 230 P.3d 743, 751 (2010) (quoting Imig v.

McDonald, 77 Idaho 314,318,291 P.2d 852,855 (1955)) (emphasis added).
The Knights cannot meet their burden of proving that the Downs were bona fide
purchasers without notice. To suggest that the Shelter Rule requires strict recordation regardless
of any notice, either actual or constructive, directly contradicts Idaho precedent-that the
legislature did not intend to eliminate all rights inconsistent with those in the deed simply by
recording first.
Orchard Avenue has existed as a public highway since at least 1921. Every prior
purchaser had constructive notice that Orchard occupied a portion of the property and was thus
charged with a duty to inquire. A reasonable investigation would reveal a highway and the
possible existence of a right-of-way. The Court finds that the Knights failed to prove they were
protected by the Shelter Rule because no prior owner could have been a good faith purchaser.

II.

The plain language of the Deed expressly conveys 33 feet from the centerline,
The Dominguezes argue even if a right-of-way exists, its scope and width is much

narrower than 33 feet, and should only encompass the road as it is currently used and occupied.
"Knight and Dominguez do not dispute that the Highway District owns a right of way, i.e.
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Orchard Avenue, but denies that the width of the road is 33 feet on each side of the centerline."
(Mem. Opp. to P.'s Mot. for SUllliTI. J., p. 2). Again, the Court disagrees.
When construing an instrument that conveys an interest in land, courts seek to give effect
to the intent of the parties to the transaction. Neider v. Shaw, 138 Idaho 503, 508, 65 P.3d 525,
530 (2003). To determine the intent of the parties, the Court must view the document as a whole.
Id. Whether a deed is ambiguous is a question of law. Id. A deed is ambiguous if its language is
subject to conflicting interpretations. Id. Interpretation of an unambiguous deed is a question of
law to be settled by its plain language. Id.
The Dominguezes argue that currently, the paved pmiion of Orchard is only 22 feet, with
an extended graveled area of 3 feet on the Dominguez property, and 3 inches on the Knight
Property, making the right-of-way no wider than 25 feet. The Dominguezes state no authority for
their position, only that the NHD has not submitted evidence to support the width as 33 feet,
"except the 1941 Lupton deed which does not take precedence [over] the deeds granted to the
Knight and Dominguez from their predecessors in interest." (Mem., p. 2).
The Luptons' 1941 Deed of Right of Way states:
Whereas, it is desirable, proper, and necessary that a public highway be laid out
and opened for public use 33 feet wide on each side of a line, commencing at a
point in the intersection of the center line of the existing public highway with
section line between Sections 19 and 20 in Township 3 N. R. 2 W. thence Easterly
along said Nmih Boundary line of Section 20, a strip of land 33 feet wide ...
(Copple Aff., Ex. B). The Deed is not ambiguous or subject to different interpretations. The
Deed includes a legal description of the property and the boundaries of the right-of-way. The
plain language expressly grants 33 feet to the NHD for the public highway. To find the right-of•
way boundary is the asphalt as it is currently used and occupied would misinterpret the plain
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language of the Deed and its intent. A contrary finding could result in the chaotic effect of
granting a different-sized right-of-way along every portion of a public road every few feet.

III.

The Right of Way Deed conveys title to the Nampa Highway District in fee simple.
The NHD asks the Court to find it owns the 33-foot strip in fee simple, or, alternatively,

owns a right-of-way. Although some courts vary as to the interpretation of deeds purporting to
convey land referencing a "right-of-way," where the deed does not contain language about its
purpose or otherwise limiting the conveyance and conveys a definite parcel of land, courts
consistently hold that the deed will be constrned to convey fee simple title. C & G, Inc. v. Rule,
135 Idaho 763, 767, 25 P.3d 76, 80 (2001).
"On one hand 'right-of-way' can mean to qualify or limit the interest granted in a deed to
the right to pass over a tract of land (an easement)." Id. (quoting Brown v. State, 130 Wash. 2d
430, 436, 924 P .2d 908, 914 (1996)). On the other, the phrase can describe the parcel of land
being conveyed for the purpose of constructing its road. Id.
Again, the Deed is unambiguous:
Now, Therefore, in consideration of the location and establishment of said public
highway as above described and the benefits to accrue to us ... we do hereby
grant and dedicate so much of the lands owned and claimed by us and each of us
as aforesaid lying within the boundaries of said strip to the public and to said
Nampa Highway District, Canyon County, Idaho, for use as a public highway ...
Here, there is no language in the Deed that limits the use of the property, or indicates that the
Luptons intended any type of reversionary interest such as a right of re-entry or possibility of
reverter. The Deed expressly "grant[s] and dedicate[s]" the 33-foot strip from the centerline "to
the public" and "for use as a public highway." The term "right-of-way" in this Deed merely
describes the land generally, and does not serve to limit or restrict the land to an easement.
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CONCLUSION

The Comt finds substantial evidence to enter declaratory judgment decreeing that the
NHD owns the 33-foot strip of property from the centerline of Orchard Avenue in fee simple.
Although the NHD did not record the Deed of Right of Way until 1989, all owners had
constructive notice of a potential conflicting claim by the physical presence of Orchard A venue,
and that a reasonable inquiry would have discovered the public highway right-of-way. Further,
the Defendants presented insufficient evidence to show the Deed is ambiguous and grants less
than 33 feet or any conveyance less than fee simple.
ORDER

Based on the foregoing, Plaintiff's Motion for Slllllffiary Judgment is GRANTED; and
further,
Title is quieted in the Nampa Highway District free of any and all claims of Defendants.
Defendants' Motions for S=ary Judgment are DENIED.
IT IS SO ORDERED.

Dated this J[day of March, 2019.

eorge A. Southwo1ih
District Judge
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CLERK'S CERTIFICATE OF SERVICE;

I HEREBY CERTIFY that on this ___ day of March, 2019, I caused to be served a
true and correct copy of the foregoing order by the method indicated below, and addressed to the
following persons:

Kimbell D Gourley
JONES WILLIAMS FUHRMAN GOURLEY
225 N 9th St., Ste. 820
Boise, ID 83701
208-331-1170
kgourley@idalaw.com

□ U.S. Mail
D Hand Delivered
□ Facsimile
Overnight Mail
✓ E-Mail

n

□ U.S.Mail

E. Don Copple
DAVISON COPPLE COPPLE COPPLE
PO Box 1583
Boise, ID 83701
edcopple@davisoncopple.com

D Hand Delivered
0 Facsimile
D Overnight Mail
✓

E-Mail

0 U.S.Mail
D Hand Delivered
D Facsimile
D Overnight Mail

Sheila R. Schwager
HAWLEY TROXELL ENNIS HAWLEY
P0Boxl617
Boise, ID 83701
sschwager@hawleytroxell.com

✓ E-Mail

□ U.S. Mail

Wyatt Johnson
ANGSTMAN JOHNSON
199 N Capitol Blvd., Ste. 200
Boise, ID 83702
wyatt@angstman.com

D Hand Delivered
D Facsimile
D Overnight Mail
✓

E-Mail

CLERK OF THE DISTRICT COURT
Signed: 4/1/2019 08:07 AM

By: _ _8._.L_g,_
...._..,_____' - - Deputy Clerk
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Filed: 04/10/2019 13:58:36

Kimbell D. Gourley/ISB #3578
JONES ♦ WILLIAMS ♦ FUHRMAN
The 9th & Idaho Center
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

♦ GOURLEY,

P.A.

Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Martinez, Maira

Attorneys for Plaintiff Nampa Highway District No. 1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NAMPAHIGHWAYDISTRICTNO. l,a
body politic corporate of the State ofldaho,
Plaintiff,

)
)
)

Case No. CV14-18-l 1322

)

V.

' )
)
BRIAN K. KNIGHT and LISA M. KNIGHT,
)
husband and wife, MANUEL DOMINGUEZ,
)
and MARIA DOMINGUEZ, husband and wife, )
CHICAGO TITLE INSURANCE COMPANY, )
a Florida corporation, QUICKEN LOANS
)
INC., a Michigan corporation, MORTGAGE
)
ELECTRONIC REGISTRATION
)
)
SYSTEMS, INC., a Delaware corporation,
)
LOANDEPOT.COM, LLC, a Delaware
)
limited liability company; TRANSNATION
)
TITLE & ESCROW, INC. dba Fidelity
)
National Title Company ofldaho, also dba
)
Fidelity National Title Company, a Delaware
)
corporation; and all unknowu lessees and
)
tenants in possession of any or all of the
property which is subject to this action, and any )
other person or entity, who has or may have an )
)
interest in and to the property which is subject
)
of this action, referenced for convenience by
the fictitious designations of DOES 1
THROUGH 10,

JUDGMENT AND DECREE
QUIETING TITLE IN PLAINTIFF
NAMPAHIGHWAYDISTRICTNO. l

Defendants.
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JUDGMENT IS ENTERED AS FOLLOWS:

1.

The land that is the subject of this action is legally described on Exhibit A attached

hereto (the "Property");
2.

Title to the Property is quieted in favor of Plaintiff, Nampa Highway District No.

3.

Plaintiff is the fee simple owner of all right, title and interest in and to the Property;

4.

Defendants have no right, title or interest in the Property.

1.,

and

DATED this - - - - - - - - - - - - - Signed: 4/9/2019 11:49 AM

Georg~outhworth
District Judge
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CLERK'S CERTIFICATE OF SERVICE

4/10/2019

I HEREBY CERTIFY that on this _ _ _ _ _ _ _ ___, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
E. Don Copple
Davison, Copple, Copple & Copple
199 N. Capitol Boulevard
P.O. Box 1583
Boise, ID 83701

□
□
□
□
[g]

Hand Delivered
U.S. Mail
Fax
Fed. Express
Icourt

Attorneys for Brian and Lisa Knight, and edco12vfe!JiJ,davisonco12vle. com
Manuel Dominguez
Sheila R. Schwager
Lars Lundberg
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83 70 I

Hand Delivered
U.S. Mail
Fax
Fed. Express
Icourt
sschwager!JiJ,hawleytroxell.com
llundberg!JiJ,hawleyiroxell.com

□
□
□
□
[g]

Wyatt Johnson
Angstman Johnson
199 N. Capitol Blvd., Ste 200
Boise, ID 83702

Hand Delivered
U.S. Mail
Fax
Fed. Express
Icourt
'?!}'att!JiJ,angstman.com

□
□
□
□
[g]

Kimbell D. Gourley
Jones Williams Fuhrman Gourley, P.A.
225 N. 9th Street, Suite 820
Boise, ID 83 702

Hand Delivered
U.S. Mail
Fax
Fed. Express
lcourt

□
□
□
□
[g]

CERTIFIED COPY
kgourley@,idalaw.com

Clerk of the Court
Signed: 4/10/2019 01:59 PM

'
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"

,. Exhibit A

INSli.~i,;:;n IW. ?PtJ.J'o~!/'" j

Deed of Right of Way
\\'111rnt:,\ll, the Undcrsiguctl are o•vncrs :rnd cl<1i1n:u11s 11( ,he following described lands si1uate witllin lhc

Nam11;, Highway District, Canyon C,;,.;;-::;·, J<l3ho, IO·IVit: • , •. , .•••••• , .•.• , , •. , •...••.••••• , ••.••

:.\

.... J.•. G~. LUPTON. e.-ncl. .... ,

.CP.Jf?.Q, ,LUF'l'OJlj .b~sbnnd, .and ,w-Ue.,.,,,, .... , .. , .•.

. . ... ... . . , ' ................... .,

....... ..... ........................ ," ............... .
,

,

. . • . . . . . • . • • • • , ••. , , ••...••.••• and
\\'u~Hll,\~,

it i.< tksirohlc, pMpcr, ml!! nc~c%:iry thnt a i•nhlk hi1:hw:1}' h,;:, lai,\ nut nnrl ()p('nc,1 for public
:i 1wi11t in the iu1m,cctio11 of ihc C.€IOJ:..Ett !in,

u~~ .:!-3.,, .. feet wi11c mt c.1d1 ~idc of II lh,c, t()lll111cncincr :,1

of the Cl,;i~ti111: jJUhhc hiahway 1dth the •• Sv~.tiPJl.

u !J.Q. 1:-.E'.~'i-.f:.fll";\.• C~c..t..!.Pni.. l.1, and. ~o .... .

. ,ill, .Towr:~h.l.9, 3.. N.... n~ . .?., }':,. n. M. thf}.nce..E(l..~ter.ly ..P.long, .s.o.ttl.. ll~b .... , ... ,

.l

.. f.o\.l,tld?..t'.Y. ;,~l.lP. .9f. .~?A qp.r). ~.Q. fl. ,$f,J~lP. oJ.:. ~ 11.r1d. ,33. f.qc,t. wJ.cJe ................ .
ma! c:...tc11di11g thciwe . Ell.S.t.EIJ.>l"Y. a-'"'<li~41fl:hflcA .Qf. ,2.G'ii.P.. f.Mt. fllQr~

.(!. ••

le1:1.s.. P.l.QU['; .ttlE\.

. ~Qr.tb. nQ\lncle.ry. l.I.ne ..of.. t.h.e.. uo1~tbl1:1;1J1t. ..~tet.\\~'-~e:r.. of. .1?!3.ci.litP.t:i. ;:!.Q, ......•••.••• ;.

······· .......... " ............................ ,, .....

'

•

, ,,,,.,,

.. , ............ .

Now, Tm:11HFOUE, In cunsitlcrnlionof the location iin<l cstnblishnicnt o( sni<l public highw:i.y as nbovc
tlcscribetl nml lht hcnefits to acC"tuc- to u~ nnd each of us by such location, we, lhc un<lcrsigncd o wneumd
daimarn-s of lan<l require-ii for such highway purpo!cs as ubu\·c ilcsignnt~,1, do hcrcby consent thereto; nn<l we
<lo hcrd1y grout an<l <lctlicate so much of th~ la11<ls owncil n,ul c1aimc<l by us 11ml each o{ us as aforesaid
lying within the homt<larics of said strip to the public nntl to said Nam11a Highway Disl'rict, Canyon County,
l<laho, for use :is n 11u1Jlic highway, and we hereby wnivc nil cl~ill1$ for tlmn:1gcs fol' nud on :iccount of same.
IN

\Vt'l'NESS \\'Ui:RF.o~·,

We have hereunto set ourlrnntls lhi5, ..... day o f,AU{IU.S,t.,, .. " 19-il ..

':~~~~
........ . y_l:(}J§i :::;:::~;
·"" ..•.. :..
... .. .. .. .. .. .. ... r12~ ..
.,

..................... , ..... ,, ............. ,,

( A , ~ .. (SEAL)
.................. , ........... (SML)'
.... , ......... , .. , .. , .. , .. , ... (SEA~)
·, ·,,,.,,,,,,,,,, , •. , .. ,, . , ..• (SEAL)
· · ·,,, · ·,,.,,, · ..... ,.,.,.,.,, (SEAL)'
, . , .... , ... , .................. (SEAL)
.. • .... , ...................... (SEAL)

'
,.'

I
· .. I
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Filed: 06/11/2019 10:03:13
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Kesler, Shelly

IN THE SUPREME COURT OF THE STATE OF IDAHO

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

Order Consolidating Appeals
For Preparation of the
Record and Transcript only

Plaintiff-Respondent,
V.

BRIAN K. KNIGHT and LISA M. KNIGHT,
husband and wife; MANUEL DOMINGUEZ
and MARIA DOMINGUEZ, husband and
wife,

Docket No. 4 7029-2019
Canyon County District Court
CV 14-18-11322

Defendants-Appellants,
and
CHICAGO TITLE INSURANCE, et al.,
Defendants.

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,
Plaintiff-Respondent,

Docket No. 47071-2019
Canyon County District Court
CV14-18-11322

V.

QUICKEN LOANS INC., a Michigan
corporation;
Defendant-Appellant,
and
CHICAGO TITLE INSURANCE, et al.,
Defendants.
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NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,
Docket No. 47086-2019
Canyon County District Court
CV14-18-11322

Plaintiff-Respondent,
V.

MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC., a
Delaware corporation,
Defendant-Appellant,
and
CHICAGO TITLE INSURANCE, et al.,
Defendants.
WHEREAS, counsel for Appellants having no objection to consolidation of the above
entitled appeals for preparation of the Clerk's Record and Reporter's Transcript; therefore,
IT IS HEREBY ORDERED that Docket Nos. 47029-2019, 47071-2019 and 47086-2019
shall be consolidated for purposes of preparation of the Clerk's Record and Reporter's
Transcript only under Docket No. 47029-2019.

The District Court shall prepare a Clerk's

Record, which shall include the documents requested in these Notices of Appeal together with a
copy of this Order.

Further, the Court Reporter shall prepare the Reporter's Transcript as

requested and submit it with a Notice of Lodging to the District Court Clerk by June 17, 2019.
The Clerk's Record and Reporter's Transcript shall be filed with this Court by July 22, 2019, as
previously set.
IT IS FURTHER ORDERED that upon this Court's receipt of the Clerk's Record and
Reporter's Transcript, these consolidated appeals shall be severed and the due dates for filing
each Appellant's Brief in Docket Nos. 47029-2019, 47071-2019 and 47086-2019 shall be set.

DATED this __1_1t_h__ day of June, 2019.
For the Supreme Court
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Filed: 06/17/2019 16:18:46
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Deputy Clerk - Kesler, Shelly

TO:

Clerk of the Court
Idaho Supreme Court
451 West State Street
Boise, Idaho 83720
Fax:

334-2616
Docket No.
(Res)
(App)

47029-2019

Nampa Highway District No.1
vs.
Brian K. Knight and Lisa Knight,

et al.

NOTICE OF TRANSCRIPT LODGED
Notice is hereby given that on June 12,
lodged O

&

2019,

I

3 transcripts of the Motion for Summary

Judgment Hearing dated 3-14-19 of 28 pages in length for
the above-referenced appeal with the District Court Clerk
of the County of Canyon in the Third Judicial District.

Patricia J. Terry,
Court Reporter, CSR No. 653
Registered Diplomate Reporter
Certified Realtime Reporter
June 12

2019

Date
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

)
)
Plaintiff-Respondent,
)
)
-vs)
)
BRIAN K. KNIGHT and LISA M. KNIGHT,
)
husband and wife; MANUEL DOMINGUEZ
)
and MARIA DOMINGUEZ, husband and wife, )
)
Defendants-Appellants.
)
)
and
)
)
CHICAGO TITLE INSURANCE, etal.,
)
)
Defendant.
)
________________________________ )
)
NAMPA HIGHWAY DISTRICT NO. 1, a
)
body politic corporate of the State of Idaho,
)
)
Plaintiff-Respondent,
)
)
-vs)
)
QUICKEN LOANS INC., a Michigan
)
corporation;
)
)
Defendant-Appellant,
)
)
and
)
)
CHICAGO TITLE INSURANCE, etal.,
)
)
Defendant.
)
________________________________ )

CERTIFICATE OF EXHIBITS
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Case No. CV14-18-11322
CERTIFICATE OF EXHIBITS

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the following
exhibits were used at the Court Trial:
NONE
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
Signed: 7/2/2019 08:14 AM

the said Court at Caldwell, Idaho on ________________.
CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and for the County of Canyon.
By:
Deputy

CERTIFICATE OF EXHIBITS
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

NAMPA HIGHWAY DISTRICT NO. 1, a
body politic corporate of the State of Idaho,

)
)
Plaintiff-Respondent,
)
)
-vs)
)
BRIAN K. KNIGHT and LISA M. KNIGHT,
)
husband and wife; MANUEL DOMINGUEZ
)
and MARIA DOMINGUEZ, husband and wife, )
)
Defendants-Appellants.
)
)
and
)
)
CHICAGO TITLE INSURANCE, etal.,
)
)
Defendant.
)
________________________________ )
)
NAMPA HIGHWAY DISTRICT NO. 1, a
)
body politic corporate of the State of Idaho,
)
)
Plaintiff-Respondent,
)
)
-vs)
)
QUICKEN LOANS INC., a Michigan
)
corporation;
)
)
Defendant-Appellant,
)
)
and
)
)
CHICAGO TITLE INSURANCE, etal.,
)
)
Defendant.
)

CERTIFICATE OF SERVICE
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Supreme Court No. 47029-2019
CERTIFICATE OF SERVICES

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that I have
personally served one copy of the Clerk's Record and one copy of the Reporter's Transcript to
the attorney of record to each party as follows:

E DON COPPLE (ISB NO. 1085)
DAVISON, COPPLE, COPPLE & COPPLE
Attorneys at Law
edcopple@davisoncopple.com
Kimbell D. Gourley/ISB #3578
JONES, WILLIAMS, FUHRMAN & GOURLEY, P.A.
kgourley@idalaw.com
Sheila R. Schwager, ISB No. 5059
Brent R. Wilson, ISB No. 8936
HAWLEY TROXELL ENNIS & HAWLEY LLP
sschwager@hawleytroxell.com
bwilson@hawleytroxell.com
Wyatt Johnson, ISB: 5858
ANGSTMAN JOHNSON
wyatt@angstman.com

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
Signed: 7/2/2019 08:14 AM
of the said Court at Caldwell, Idaho on _ _ _ _
_ _ _ _ __

CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and for the County of Canyon.
By: ~'f, W ~ Deputy

CERTIFICATE OF SERVICE
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